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QUESTION PRESENTED 


Appellant Morton was tried and convicted of murder 
in the second degree. Appellant took an appeal to this 
Court which affirmed his judgment of conviction. Since 
that time appellant has filed in the District Court eight 
motions to vacate sentence pursuant to 28 TJ.S.C. § 2255— 
all of which motions have been denied. Appellant has not 
appealed these denials. Appellant has twice sought writs of 
habeas corpus in other federal District Courts which have 
denied him relief and such denials have been affirmed by the 
Court of Appeals of each circuit. Appellant filed the in¬ 
stant motion to vacate in the District Court which entered 
an order of denial. Appellant brings the instant appeal 
from such denial. 

In the opinion of appellee, the following question is 
presented: 

1. Was the District Court required to entertain appel¬ 
lant’s ninth successive motion to vacate sentence brought 
pursuant to 28 U.S.C. §2255? 
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Uniteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,824 

John W. Morton, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant Morton brings this appeal from an order of 
the District Court filed on May 27, 1955, denying his motion 
to vacate sentence made pursuant to the provisions of 28 
U.S.C. § 2255 (1952). 

On September 8, 1943, an indictment was filed in the Dis¬ 
trict Court charging appellant with murder in the second 
degree (R. 1-4). On September 10, appellant, represented 
by counsel of his own choice (Charles F. Hailer, Esquire), 
entered a plea of not guilty (R. 5). On December 1, the 
jury was sworn and on December 6 appellant was found 
guilty as charged. On December 17, 1943, the District Court 
(Eicher, C.J.), after denying a motion for a new trial, 
sentenced appellant Morton to imprisonment for from 15 
years to life (R. 9-11). On December 21, 1943, appellant, 
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represented by counsel appointed by the District Court 
(Charles W. Arth, Esq.), took an appeal from such judg¬ 
ment of conviction. The principal points raised by appel¬ 
lant were that (1) the evidence was not sufficient to sustain 
the verdict; (2) some evidence was improperly admitted 
at the trial because it had been obtained by illegal search 
and seizure; (3) other inadmissible evidence was received 
at the trial; and (4) an oral admission made by appellant 
to police shortly after arrest should not have been received 
in evidence. On January 22, 1945, this Court affirmed the 
judgment of conviction. Morton v. United States, 79 U.S. 
App. D.C. 329, 147 F. 2d 28 (1945), cert, denied, 324 U.S. 
875 (1945). 

Thereafter, appellant brought a petition for writ of 
habeas corpus in the United States District Court for the 
Eastern District of Virginia, naming as respondent the 
Superintendent of the District of Columbia Reformatory 
at Lorton, Virginia, where appellant was then incarcerated. 
Appellant’s principal contentions were that (1) the indict¬ 
ment was illegal; (2) the petit jury was selected in the 
absence of his counsel and himself; (3) trial counsel was 
ineffective; and (4) errors were made by the judge at his 
trial in admission of certain evidence, in instructions to 
the jury, and in failure to dismiss the case for insufficiency 
of evidence. 1 The writ was discharged and the petition 
was dismissed by the District Court and the United States 
Court of Appeals for the Fourth Circuit affirmed, per 
curiam. Morton v. Welch, 162 F. 2d 840 (1947), cert, denied, 
332 U.S. 779 (1947). 

Appellant then filed an application for a writ of habeas 
corpus in the United States District Court for the Western 
District of Missouri, naming as respondent the Warden of 
the United States Medical Center at Springfield, Missouri, 
where appellant was then and is presently incarcerated. 
He contended that inadmissible evidence was received at 
his trial and that the evidence was not sufficient to support 


1 The District Court appointed counsel to represent appellant at 
the hearing on his habeas corpus petition. 
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the verdict. The application for the writ was dismissed 
by the District Court and the United States Court of ap¬ 
peals for the Eighth Circuit affirmed, per curiam. Morton 
v. Steele, 179 F. 2d 956 (1950), cert, denied, 339 U.S. 969 
(1950). 

On March 19, 1954, appellant filed in the District Court 
a civil action against the Honorable Tom C. Clark, a former 
Attorney General; and against Messrs. Leonard A. Sclieele, 
Surgeon General; James V. Bennett, Director, Bureau of 
Prisons; and Donald Clemmer, General Superintendent, 
District of Columbia Penal Institutions, wherein he de¬ 
manded damages in the amount of $500,000.00 for depriva¬ 
tion of civil rights and conspiracy. The Government’s 
motion to dismiss was granted by the District Court on 
June 14, 1954, on the ground that the complaint failed to 
state a claim upon which relief could be granted. This 
Court subsequently affirmed the trial court’s order to dis¬ 
miss. Morton v. United States. — U.S. App. D.C. —, 
— F. 2d —, No. 12,507 (decided June 9, 1955). 

On April 8, 1954, appellant filed a petition in the District 
Court for a writ of habeas corpus, alleging jurisdiction 
under 28 U.S.C. § 2241(a) and (c)(1), (2), and (3). He 
incorporated in the body of his petition his motion to vacate 
which had been filed in the District Court on September 23, 
1953, and had been denied on October 5, 1953. Appellant 
had alleged therein that his trial counsel had been in¬ 
competent. On April 8, 1954, the District Court (McGuire, 
J.) denied the habeas corpus petition for lack of jurisdic¬ 
tion. This Court subsequently affirmed the lower court’s 
denial on December 23, 1954. See Morton v. Sclieele, Xo. 
12,439. 

On April 6, 1955, appellant filed the instant motion to 
vacate judgment and the District Court appointed Benja¬ 
min S. Cohen, Esquire, to represent appellant at the hear¬ 
ing of the motion (R. 30). On May 27, 1955, the District 
Court (Youngdahl, J.) denied appellant’s motion to vacate 
(R. 37). 




4 


STATUTE INVOLVED 

Title 28 U.S.C. § 2255 (1952), provides: 

A prisoner in custody under sentence of a court es¬ 
tablished by Act of Congress claiming the right to be 
released upon the ground that the sentence was im¬ 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic¬ 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief mav be made at anv time. 

•> * 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered with¬ 
out* jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral at¬ 
tack, or that there has been such a denial or infringe¬ 
ment of the constitutional rights of the prisoner as 
to render the judgment vulnerable to collateral at¬ 
tack, the court shall vacate and set the judgment aside 
and shall discharge the prisoner or resentence him or 
grant a new trial or correct the sentence as may appear 
appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 
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An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter¬ 
tained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which sen¬ 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 

SUMMARY OF THE ARGUMENT 

1. The statute under which appellant filed his motion in 
the trial court provides that: “The sentencing court shall 
not bo required to entertain a second or successive motion 
for similar relief on behalf of the same prisoner.” Appel¬ 
lant had filed in the District Court eight motions to vacate 
sentence prior to his filing the instant motion to vacate. 
Appellant had never taken an appeal from the prior de¬ 
nials by the District Court. The District Court, under 
these circumstances, had the right in the exercise of its 
discretion under 28 U.S.C. § 2255 to refuse to entertain 
this ninth motion to vacate without further proceedings. 
Therefore, the District Court was correct in denying ap¬ 
pellant’s motion to vacate. 

2. Appellant reviews the evidence adduced at his trial 
and urges it was not sufficient to support his conviction. 
Appellant alleges the trial court committed certain errors 
of law during the course of his trial. These contentions 
were made heretofore on appeal from his judgment of con¬ 
viction and found by this Court to be without merit. Such 
contentions cannot now be made by appellant in a col¬ 
lateral attack on his judgment of conviction in the form 
of a motion to vacate. Appellant contends that he was 
denied his constitutional right to effective assistance of 
counsel, but he had not raised such a contention on appeal 
from his judgment of conviction. Appellant’s allegations 
fail to support the burden of proof he necessarily has in 
making a collateral attack on his judgment of conviction. 
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ARGUMENT 

I 

The District Court Was Not Required to Entertain Appellant's 

Ninth Motion to Vacate Sentence Brought Pursuant to 28 

U.S.C. §2255 

Appellant has made the instant motion to vacate sentence 
pursuant to terms of Title 28 U.S.C. § 2255, the pertinent 
portions of which read as follows: 

‘‘The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the Court of Appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus.” 

The docket entry in this case, Criminal Xo. 72550 in the 
District Court, shows that appellant’s first motion to 
vacate sentence was filed on February 2, 1949. Since that 
time appellant has filed seven more motions to vacate in 
the District Court—all of which have been denied. 2 Appel¬ 
lant has seen fit not to appeal these denials. A court may 
take judicial notice of its own records and therefore the 
District Court undoubtedly exercised the discretion given 
it under Section 2255 and refused to entertain appellant’s 
motion in view of the fact that the instant motion to vacate 
was the ninth filed by appellant. Section 2255 does not 
require the District Court to entertain successive motions 
on behalf of the same prisoner. Story v. United States, 
185 F. 2d 952 (8th Cir. 1950); Moss v. United States, 177 
F. 2d 438 (10th Cir. 1949), cert, denied, 339 U.S. 922 (1950); 
Birtcli v. United States , 173 F. 2d 316 at 317 (10th Cir. 
1949), cert, denied, 337 U.S. 944 (1949). 

It is clear that the District Court was not required to 
entertain appellant’s motion to vacate and therefore was 
correct in denying it. 

2 Appellant’s successive motions to vacate sentence were filed in 
the District Court on the following dates: March 22, 1950; August 
24. 1950: May 7, 1953; September 23, 1953; November 10. 1953; 
August 5, 1954; and September 16, 1954. 
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II 

Appellant’s Contentions Were Not Sufficient to Support a Col¬ 
lateral Attack by a 2255 Motion on His Judgment of Con¬ 
viction. 

Appellant Morton, in his brief at length and in detail, 
describes and theorizes about the testimony given and the 
evidence introduced at his trial in 1943. He thereby at¬ 
tempts to show that he was found guilty without reason, 
but this he may not do. The courts have uniformly ruled 
that a collateral attack upon sentence and judgment of 
conviction, in the form of a motion to vacate under Section 
2255, cannot be based upon the claim that the evidence did 
not support the verdict. 3 Moreover, appellant has had 
his day in court, assisted by court-appointed counsel, and 
this Court has held, upon review of the record, that there 
was sufficient evidence to sustain his conviction. Morton v. 
United States, 79 U.S. App. D.C. 329, supra. 

Appellant Morton, in his motion to vacate, contended that 
the trial court in 1943 made certain errors of law, to-wit: 
it permitted the introduction into evidence of an oral ad¬ 
mission alleged to have been by appellant while in police 
custody immediately after his arrest and it prejudiced ap¬ 
pellant by instructing the jury concerning involuntary con¬ 
fessions. It has been held, however, that a motion to vacate 
under Section 2255 cannot be utilized to test the correctness 
of instructions to the jury 4 or the admissibility of evidence 
received at a trial r ’ when appeal has been available to the 

3 See Finan v. United States, 177 F. 2d 850 (4th Cir. 1949); 
Taylor v. United States. 177 F. 2d 194 (4th Cir. 1949); Myers v. 
United States, 86 U.S. App. D.C. 320, 181 F. 2d 802 (1950), cert, 
denied . 339 U.S. 983 (1950). For a general treatment of Section 
2255 in this jurisdiction see: Smith v. United States, 88 U.S. App. 
D.C. 80. 187 F. 2d 192 (1950), cert, denied . 341 U.S. 927 (1950). 

1 See Dauer v. United States, 204 F. 2d 141 at 142 (10th Cir. 
1953), cert, denied, 346 U.S. 889 (1953); United States v. Jonikas, 
197 F. 2d 675 (7th Cir. 1952), cert, denied, 344 U.S. 877 (1952). 

5 See Dauer v. United States, supra, note 4; Smith v. United 
States, 88 U.S. App. D.C. 80, 187 F. 2d 192 (1950), cert denied, 
341 U.S. 927 (1950); Hurst v. United States, 177 F. 2d 894 at 895 
(10th Cir. 1949); Wallace v. United States, 174 F. 2d 112 at 118 
(8th Cir. 1949), cert, denied , 337 U.S. 947 (1949). 
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defendant as a remedy to correct such alleged errors. This 
Court, in affirming appellant’s conviction, considered the 
above contentions by appellant and determined them to 
be without merit. Morton v. United States, supra at 132, 
147 F. 2d at 31-32. 

Appellant apparently has not understood that Section 
2253 does not give him the right to have a retrial or another 
review by this Court of his case on the merits. Adams v. 
United States, — U.S. App. D.C. —, 222 F. 2d 45 (1955). 
This Court stated the purpose of Section 2255 to be to 
permit a collateral attack on the judgment of conviction in 
those cases where . . the denial of a constitutional right 
persists through lack of counsel or perjury undiscovered, 
or mob domination which saps all substance from the trial, 
or there is lack of jurisdiction or some other fundamental 
weakness in the judicial process which has resulted in the 
conviction....” Smith v. United States, 8S U.S. App. D.C. 
80 at 85, 187 F. 2d 192 at 197-198 (1950), cert, denied, 341 
U.S. 927 (1950). 

Appellant, assisted by counsel he retained, had full oppor¬ 
tunity’ to attack at his trial the testimony and evidence he 

♦ v 

now challenges and the alleged errors of law he now raises. 
Appellant has already appealed his conviction urging in 
substance those very same contentions which he now seeks 
to reargue. 

Appellant Morton’s final contention is that his consti¬ 
tutional rights were impaired at his trial because he did 
not have effective assistance of counsel. This Court has 
stated that for a prisoner to succeed in a collateral attack 
on his sentence on the claim that he has been denied a fair 
trial through lack of effective assistance of counsel, he 
must show that the proceedings were a farce and a mockery 
of justice. Diggs v. Welch, 80 U.S. App. D.C. 5, 148 F. 2d 
667 (1945), cert, denied. 325 U.S. 889 (1945). The weakness 
of appellant’s present contention is reflected by the fact 
that court-appointed counsel did not raise the issue of 
incompetency of trial counsel when this Court considered 
the appeal from the conviction. (See Morton v. United 
States, 79 U.S. App. D.C. 329, supra. See also: Burton v. 
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United States, 80 U.S. App. D.C. 208, 151 F. 2d 17 (1945), 
cert, denied, 326 U.S. 789 (1945). Furthermore, the con¬ 
tention that defense counsel was ineffective was before this 
Court in Morton v. Scheele, supra. See also: Morton v. 
Wetch, supra. 

Therefore, it is manifestly clear that the contentions 
raised in the present motion to vacate were not of such 
nature as to compel the District Court to entertain a ninth 
motion. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Edward 0. Fennell, 

John W. Kern, III, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 

March 18, 1955 

UNITED STATES OF AMERICA ) 

V, ) Criminal No, 72550 

J6EN W, MCRTON, Defendant ) 

MOTION TO VACATE JUDGMENT & SENTENCE 

STATEMENT & JURISDICTION 

This motion is submitted pursuant to Section 2255, U, S, Code, 

Title 28, The defendant was arrested on August 50, 1943, indicted 

for second degree murder on September 6, 1945, tried for*and convicted 
of, second degree murder in this court on December 1*6, 1945, seat* 

©need to from fifteen years to life Imprisonment on December 17, 1945, 
The entire prosecution case rested upon certain alleged verbal 
inculpatory remarks assigned to the defendant by one police officer mho 
claimed that the remarks mere made during a period of illegal detent* 
ion at police headquarters. The alleged remarks did not involve guilty 
knowledge or criminal intent; were repeatedly denied by the defendant 
and disproven by two prosecution witnesses; were the sole ground for a 
charge, a warrant, and retroactively, for the arrest; and were given to 
the trial jury as a n confession"• The remainder of the prosecution case 
was conflicting, indefinite, inconclusive, largely perjury, lacked evid* 
antary value on all vital points and was obviously a substitute for sup¬ 
pressed evidence. In the underworld this prosecution was known as a 
*Foney n • 
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The one and only connecting link between the decedent and the 
defendant (the proeecation produced no eridenoe whatsoever that could 
be construed ae connecting the defendant with the eireumstanoes of the 
alleged honioide) waa the testimony of a waitreat (who alto engaged in 
gashling activities) who waa then using the nsme of Kitty Smith* Thia 
witness, who admittedly did not knew the deoedent, waa nevertheless, 
uaed to identify the decedent aa a party onoe seen with the defendant* 
This identification was made after death and injuries had so disfigured 
the deoedent that close relatives could not make an identification in 
the absence of that material with which they were otherwiae familiar* 

The defendant, never having seen, or heard of, the deeedent prior 
to arrest, entered a plea of SOT GUILTY and gave a complete aeoount of 
his where about a for all critical periods and thus excluded himself aa a 
possible participant in the oircumatanoes of tha case* The defendant was 
not permitted to have corroborative witnesses. However, the benefit of 
the doubt which ordinarily attaches to the unco strove rtdd testimony of 
a defendant waa greatly augmented in thin oase by the formal admission 
of the prosecutor that he was unable to produce any evidence in rebuttal 
The ease was tried by Edward C* Sicher who, in late 1942, was epp- 
oisted Chief Judge of this oeurt* Judge Eioher was one of a group of 
Administrators” who appeared at about the advent of the fifth new deal* 
This group constituted a sort of "general staff 4 * which operated by "Dee¬ 
res’ s Royal" directly from the White House, and monopolised almost every 
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policy e position in tho Fodoral Gove r nment* It is not known 
whether or not tho member* of this group wore oomwml rts# hut it is 
known that they aided* shotted# fostered# and applied the principles# 
practices# and philosophy of oo—ml ni throughout the Federal Government 
where- o v e r and whenever they appeared* 

One night like to write wore kindly of the departed Si char and# truth 
permitting# this defendant would do so* Sioher# like Alger Hiss and the 
rest of them# gars no rridenoo that he was ever nored by any of those 
▼alues which ordinarily temper and limit human conduct* He railroaded 
innocent men to prison on eridenoe that laoked eren the value of coanon 
gossip and at the same time ruined families# orphaned infant children# 
eto* He was concerned only with position and paycheck#* a carpet bagger 
quisling - and a traitor to his culture and its institutions* th er e f ore# 
Eicher oould little expect to have his memory cloaked by the charity 
of his rictims* As far as the lav is concerned# Si char 1 e claim to oompet- 
snoe rested solely on his experienee as an insursnoe olaims adjuster 
for a small rural railroad in flees• 


When appointing Eicher to be Chief Judge of this oeurt# President 
Roosevelt# the press reported# told him "now Ed* I want you to go over 
there and show those * prims donnas* how to get convictions"* Prims donnas# 
it developed# included those jurists of this court who had long training 
and experienee in the sdenee of the Ice# who were familiar with the 
administration of criminal jurtioe from the individually local as well as 
the national perspective# sad who attempted to be# and generally succeeded 
in being# pre-eminently just# fair# and impartial* 
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Promptly alter becoming Chief Judge, El oh or began a notorious 
performance which looted until hlo death* The legal heirat&ge of 
oenturleo of human experlenee mao tooted aoide* The Constitution, 
lots of Congress, and Supreme Court edicts mere ignored* The object 
mao to get a conviction* That the defendant happened to be innocent 
of crime, and a decent, honeot, lawabiding, deterring citizen, vat 
immaterial* Anyone charged with crime mas deemed unleoo he mere a 
coaomnist* Among Siofaer's no tori out rulings mere; *1 think it it the 
duty of the trial judge to atolot the prosecution in emery possible 
may? and "truth or falsity are mot iooueo in this eourtrocm"* 

The police soon oriented their methods to conform to the Siohsr 
trial technique. Generally, they concentrated upon persons mith crim¬ 
inal records* Nevertheless, they mould arrost and charge the first 
available prospect, record or not* (ihis defendant had no criminal 
reoord)* One party mas lodged in District of Columbia Jail ten days 
before the crime he mas finally charged mith mas eandtted* In the case 
of this defendant, it appeared that within sighteen hours or so after 
the alleged homicide mas discovered, the polioe had the ease actually 
solved. Certain companions of the deeedent — some gamblers, etc*, mere 
arrested and jailed* A taxi driver, mho transported the deeedent at a 
late hour on the night before the body mas discovered, mas jailed* A 
search mas in progress for sn elderly, powerfully built, grey haired man 
- the party last seen with the deeedent - when suddnely all of this 
previous investigation mas abandoned and thereafter carefully supra seed* 
The polioe then became extremely anxious to achieve seme other solution 

and to get the matter quieted damn as qulokly as possible* This defendant 
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iu in no ny connected with the ctie and vu neither gray haired nor 
elderly* The waitress * Kitty Smith* for reasons as yet unrevesled* called 
the attention of the police to this defendant and thereafter beosme their 
a vowe d accomplice* 

As far as judge Eioher was oonoerned* the oase of this dofondsnt was 
merely another illustrative example* Hhen denying the Constitutional it 
legal rights of this defendant* judge Eicher acted with same indifference 
that he evinoed when he took a sip of water* His handling of the alleged 
remarks (supra) is typical of his technique and illustrates how he extended 
and improved communist methods* In communist practice the defendant was 
expected to* and usually did* confess* but whether he did* or did not* was 
solely a matter for him to decide* In other words* if the oemmunlst defend* 
ant denied the oharge* his denial was then and there the end of any possible 
confession* In the oase of this defendant however* Eioher, haring first been 
informed that the use of the alleged remarks as evidence was unisafall* all* 
owed the polioe officer to testify eonseming them* heerd the defendant 
deny and two govern m ent witnesses disprov'd them* then gave them to the jury 
as a confession of the crime charged* By thus instructing the jury Eioher 
in offset* foroed the defendant to confess to the crime charged by using 
the polioe effioer to do the confessing* Moreover* such an instruction was 
equivalent to ins true ting a verdict of guilty* and oanosled out the prepond* 
or ant weight of the evidence which this defendant had given in his own behalf* 
This sort of thing has neve r been permitted in Anglo*Ameriean law* In fact 
one may pled book over the oeaturies to England# across Europe* through 
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ancient Rone, Greece, Cartilage, and theaoe throng Bibieal times etc., 
and discover at every step of the nay that no eonfession was ever accept* 
able unless freely given in open oonrt. 

There is evidence that judge Sichar ofter sat in the U. S. Court of 
Appeals to show the judges of that court how to make decisions. During the 
period of the Si oher influence any kind of fraud was acceptable ground for 
affirming an unlawfull conviction* When this defendant's oase was appealed 
the upper court refused to apply pertinent provisions of the Constitution, 
numerous Acts of Congress, and a rather long list of U. S. Supreme Court 
decisions, and affirmed the conviction. The opinion of the upper court was, 
and remains, a masterpiece of falsification, subterfuge, hypo era cy, sad 
evasion. E.g., the words murder, (er), Kill, (er) , (ed), grouesoms, eto., 
occur about thirteen times in the short appellate opinion, yet the trial 
record oontains no evidence showing, or tending to show, that the death in 
the oase was due to any human intent, purpose, or negligenoe. I.e«, no corpus 
dillecti. 

Fortunately, neither judge Eicher, his fellow travellers, nor the 
sinister pewer that spawned them lasted very long, end soon after their 
passing the administration of criminal justice in this and the court above 
began to resume status quo proportions • From a period along in 1946 down to 
this date any pimp, punk, gambler, eto., who has happened by has been freely 
accorded the Constitutional k legal rights which this defendant has always 
been deprived. Furthermore, as seen as this court resumed normal operation, 
as many of the strooitles oesadted under the Si oher tutelage as possible 
were oorreoted. To date it appears that only this defendant has been over¬ 
looked end unrequited. 
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The defendant has made numerous attempts by habeas corpus In the east* 
era district of Virginia and in the Western District of iUssouri, to have 
the deprivations of Constitutional rights complained of corrected, numerous 
motions pursuant to Section 2255, US Code, Title 28, have been submitted to 
this court for the same purpose* Without exoeption, all of these motions 
mere presented to judge h* A.* Scfrweinhaunt, and denied* Finally, a motion 
giving exactly the same reasons as this motion gives hereinafter mas sub* 
mitted to this court and also denied by judge Sohmeinhsunt* A motion for a 
re-hearing accompanied by an affidavit of bias and prejudice against judge 
Schweinhaunt mas then sent to this court* The clerk dooketed these papers 
but no further action mas taken* The defendant then submitted a prepaid 
petition for habeas corpus having exactly the same basis as did the last 
motion presented to judge Sohmeinhsunt and as does this motion hereinafter* 

The petition mas presented to judge Matthew ?• McGuire mho, after reviewing 
the trial records (G*J* So* 28, 457; G.J* No* 28,458 ** Criminal No* 72550) 
found that the mrit mould issue but that the court lacked territorial jurisd¬ 
iction. This opinion mas upheld in the court of appeals and the conclusion 
mas that judge McGuire and the three judges of appellate jruisdiction mere 
of the opinion that the matters complained of mould be corrected if lack of 
territorial jurisdiction mere not an effective barrier* 

The basis for this motion herein is failures of trial counsel* While judge 
E ichor exploited every possibility of his high office as Chief Judge of this 
court, and his direct oonnetion mith the towering prestige of the Presidency as 
well, to intimidate his entire court, the defensd counsel was nevertheless. 
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1b * position to prevent the oonriction of the defendant. Instead, counsel 
acted in accordance with the wishes of the trial judge and not as his duty 
as defense counsel required. It is therefore eonsidered proper to charge 
defense counsel with his own neglect avan though he would probablly hare 
gone to jail himself for contempt of court had he acted otherwise. 

BASIS FOR THIS MOTION 

The attorney acting for this defendant throughout the trial and pre¬ 
trial proceedings did not act competently and effectively to safeguard for 
the defendant the rights, privileges, and immunities guaranteed to all oitlsex 
by the Constitution and laws of the United States. 

Because the defendant was deprived of his Civil Rights, the trial court 
lost jurisdiction to render a judgment of conviction and/or to impose a sent¬ 
ence thereunder. 

PARTICULARS 

Within the ninetytwo (92) day period between the day of the sc called 
"arrest* and the day of the trial, the attorney for the defendant hadi 
A. Interviewed the arresting of floors 
3. Made exhaustive investigations independently 

C. Been fully informed by the defendant 

D. Been thus fully informed regarding the entire oase background and the pos¬ 
sibilities for evidence and witnesses whether prosecution or defense. 

One day during the very brief pre-trial interval the following conversation 
was had between the defense attorney end the defendant at the District of 
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Columbia Jail: Attorney: "Well I3ve ba«n to too the police* bgt* Murray** 
Defendant: "Ifell good* Now tell me. Do those *** fools really think I had 


something to do with that woman* t death ?* 

Attorney: "Ch no* They don*t think you had anything to do with it. They just 
think you might know something about it** 

Defendant: "Well what makes them think that ?* 

Attorney: "I don’t know. I couldn’t find out"* 

Defendant: "Well why don’t you go over and see the district attorney — ley 
your cards on the table — and get me the *** cut of here ?* 

Attorney: "Oh you’ll have to stand trial now* Be acquitted by a jury"* 

Thus the defense attorney knew well in advance of the trial date that 
this defendant was not in any way responsible for the criminal oharge against 
which he, the defense attorney, was obliged to provide a defense* Nevertheless 
the defense attorney was guilty of the following errors, omissions, and negli- 
genoe: 

1* Negleoted to make timely motion for suppression and return of articles 
of personal property belonging to this defendant whioh had been seised 
illegally. 

2* Was not present at the beginning of the trial* 

8. Failed to see to the selection of proper petit jury* 

4* Failed to cause the presence of the defendant at the beginning of the 
trial* 

5* Allowed the petit jury to be selected in the absence of the defendant, 
thus causing the loss of challenges and other rights* 

6* Neglected to cross-examine witnesses in order to reveal perjury, coll¬ 
usion, and concealment* 


I 
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(a) Failed to examine the ultneaa Kitty Smith in order to determine how 
she could hare identified the deceased Mrs* Groom as a person whom she said 
she had seen only onoe before # when adeording to the medical examiner , the 
deceased Mrs. Groom was so disfigured by Injuries that her own close relat- 
ires oould not recognise her. 

(b) Failed to question the medical examiners in order to determine the reason 
for their inability to produce 3videnee that the deceased Mrs* Groom had 
actually been killed by anyone. 

(c) Failed to elicit from the police an explanation for their inability to 
produce evidence showing that the defendant had been at or near the scene 

of the alleged homocide other than an alleged statement disproren et the trial* 

(d) Failed to cuase the police to reveal conclusive evidence proving that 
defendant had not been at or in the vicinity of the alleged homocide during 
the critical period. 

(X) 7* Failed to produce expert testimony to show that the evidence given 
by the "Scientists'* was in conflict with the fundamental concepts, principles* 
and general knowledge of the department of science concerning which e§oh of 
them testified* 

8* Failed to produce expert testimony to show that count So* one (1) of the 
indictment is impossible* 

(a) Assuming that the object described could be so grasped in the hand that 
it's full destructive possibilities could be realised, the destructive force 
thus developed would be about seventyfive (75) percent less than that req¬ 
uired to cause one skull fracture in a human skull* The medical examiner 
alleged three (5) skull fractures had been found in the skull of the decedent. 
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A fundamental and universally enforced rule of the original law is 
that persons accused of crime must here the assistance of competent effect* 
ire counsel at every stage of the proceeding* This rule is indispensable in 
a free society wherein the citizen has no reason to be prepared for a crim¬ 
inal prosecution* 

Section 2255* USC* 28* contains a proviso which states that the trial 
court need not entertain a second similar motion regarding some particular 
element of a criminal case* A mere first reading of Section 2255 clearly 
reveals that this proviso was intended to protect the court against unwarrant¬ 
ed harrassment* However* it is also very clear that the proviso was to be 
operative only in the event that the trial court conducted a complete enquiry 
and took such other action as the remainder of Section 2255 requires when 
the first motion was presented* 

The words "Unless the motion* and records* and files of the case con¬ 
clusively show* undoubtedly mean that the judge who reviews a motion must 
also review all available records and files of the case and procure suoh 
additional information as the said files and records indicate as existent 
outside* behind* and beyond the said files and records in order that the 
judge may.competently *determine the issues* make findings of fact* and con¬ 
clusions of law **** "Determine whether the judgment was rendered without 
jurisdiction of 'that the sentence imposed was not authorised by law* or 
otherwise open to collateral attack* or that there has been such a dneial 
or infringment of Constitutional Rights of the prisoner as to render the 
judgment vulnerable to collateral attack eve”* The duty thus imposed by 
Section 2255 upon the judge who reviews this motion herein is therefore 
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substantially the same as that of the judge who hears a petition for a writ 


of habeas corpus* 

Row it is clearly evident that judge Sohweinhaunt did not review the 
records of the criminal case when considering the previous similar motion 
submitted by this defendant* Had he done so he would have reached the same 
conclusion as was reached by judge McGuire who did review the said records, 
and after thus verifying the complaint — the identical complaint of this 
and the previous similar motion — found that the writ should issue* In 
matters of the kind herein, the only essential difference between the writ of 
habeas corpus proceeding and the motion proceeding is that in the former 
case issuance of the writ is a pre-requisite to the formal act of vacating 
the judgment k sentence, while in the latter case the judgment & sentence 
may be vacated promptly after verification of the complaint. It follows 
that had the previous similar motion been reviewed by judge McGuire, the 
judgment & sentence would have been vacated then and there* The act of judge 
Schweihhaunt, who dismissed the previous similar motion without complying 
with the requirements of Section 2255 was, in fact, no act at all within the 
meaning of the laev, and the defendant can, under such circumstances, submit 
as many similar motions as required tn order to obtain the action Section 
2255 commands. 

The court is respectfully requested to appoint competent counsel, Mr. 
Hieholas Chase for example, to assist both court and defendant in the matter 
herein. Defendant oan supply suoh counsel with a copy of the trial record - 
including instructions to the jury. 
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Eiere is no doubt that Section 2255 commands the court to be fully 
informed with respect to all phases of the original prosecution which 
gave rise to this motion herein. If the court will thus fully inform 
itself there is also no doubt that the court will be amazed at the result 
In any event, the matter herein complained of urgently requires the 
attention of the court. 

Very respectfully submitted, 

John W* Morton, 6762 
U. S. Medical Centre, 

Springfield, Missouri 

CERTIFICATE OF SERVICE 

I hereby certify that on this first day of April 1955, I served a copy of 

this motion herein upon the United States Attorney by mailing the same to 

him at his address, Washington 1. D. C. 

John W# Morton, 6762 
U* S. Medical Centre, 

Springfield, Missouri 
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UHITBD STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF ft*ERICA ) 

V. ) Criminal No* 72550 

JOHN 75. MORTON, DEFENDANT ) 

MEMORANDUM IN SUPPORT OF MOTION TO VACATE JUDGMENT AND SENTENCE UNDER 

TITLE 28 US*C*A* SECTION 2255 

The above entitled motion was submitted to the Court on April 6, 1956 
by the defendant JOHN 75. MORTON. Counsel was appointed to represent the said 
defendant at the hearing of his motion* 

Counsel, after appointment, read the record of the trial of the above 
named defendant. Counsel was also furnished with a copy of the defendant's 
motion to vacate his judgment and sentence by the office of the District 
Attorney* 

From the reading of the record gnd the motion. Counsel has ascertained 
that the defendant's reasons for making this motion are the following: 

1# His attorney did not act properly, competently and effectively* 

2* His attorney failed to make timely motions* 

5* Inadequate cross examination* 

4* Bias of the trial judge* 

5* Admission of the oral confession of the defendant* 

6. The weight of the evidence and lack of evidence# 

All the above matters referred to as the basis for setting aside the 
judgment A sentence entered heretofore against the defendant are matters 
referred to by the United States Court of Appeals for the District of Columbia 
in HANIiSY vs* U.S., decided May 19, 1955, FI5AN vs. U. S. , 177 F* 2d. 850; and 
TAILOR v*. U* S., 177 F. 2d. 194. 
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Counsel, at this time, wishes to draw the Court's attention to the 


remaining points of defendant*s motion therein the defendant states: 

1* He was not present at the beginning of the trial, 

2. Failed to see the selection of a proper petit jury. 

From the state of the record, examined by counsel, it is impossible 
to ascertain the truth or falsity of the above named points, 

As these points raise a serious question of Constitutional rights, it is 
the duty of this Court to ascertain the truth or falsity of the above named 
points, 

Aji the Court said in TAYLOR vs, U* S*, 177 F, 2d, 194 

n Cnly where a sentence is void or other¬ 
wise subject to collateral attack may 
the attack be made by motion under Title 28, Section 
2255, which was established to take the place 
of habeas corpus in such cases*••«•••»,,,,,,** n 


S. BENJAMIN COHEN 
Attorney for Defendant 
JOHN W.MORTON 

Copy of the foregoing memorandum was thi s d ay of May 1955, mailed 
to the office of the United States Attorney for the District of Columbia* 

S. BENJAMIN COHEN 
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UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 

7. ) Criminal Casa No* 72550 

JOHN IS. MORTON ) 

MEMORANDUM IN OPPOSITION TO THE DEFENDANT’S 

- motion to Vacate gTOggTjjE 5gKfs»CE 

Comes now Leo A* Rover, the United States Attorney in and for the 
District of Columbia, and opposes the defendant’s motion to vacate the 
judgment and sentence for the following reasons: 

STATEMENT 0? FACTS 

On September 3 , 1943, defendant was indicted in five counts for 
second degree murder* Upon a plea of not guilty he was convicted on the 
first cound and, after denial of a motion for new trial, he was sentenced 
to imprisonment for fifteen years to life. 

On December 21 , 1943, an appeal waa taken to the United States Court 
of Appeals for the District of Oolumbia. The principal points on the appeal 
were that (1) the evidence was not sufficient to sustain the verdict; 

(2) some evidence was obtained by illegal searah and seizure; (3) other 
inadmissible evidence was used; and (4) an admission made shortly after 
arrest should not have been introduced. On January 22, 1945, the Court of 
Appeals, in an opinion by Justice Miller, in which Chief Justice Groner 
and Justice Edgerton concurred, affirmed the judgment of conviction. MORTON 
7. United States, 79 U. S. App. DC. 329, 147 F.2d.28 (1945) Cert. Denied 
65 S. ct. 1016 (1945) 
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Thereafter, defondant brought a petition for writ of habeas corpus in 


The United States District Court for the Eastern District of Virginia 
nailing as respondent the Superintendent of the District of Columbia Reform* 
atory, at Lortcn, Virginia. There, the principal contentions were that (1) 
the indictment was illegal; (2) the petit jury was selected in the absence 
of defendant and his counsel; (5) trial counsel was ineffective; and (4) errors 
occurred in admission of evidence, instructions to jury, and in failure to 
dismiss case for insufficiency of evidence* The writ was discharged and on 
appeal the Court of Appeals for the Fourth Circuit affirmed* Morton v. Welch, 
162 F. 2d. 340 (1947), cert, denied, 332 TJ. S. 779 (1947) 

On February 2, 1949, defendant filed motion to set aside judgment and 
sentence, pursuant to 28 TJ. W. C. 2255, alleging principally (1) faulty indcit* 
ment; (2) illegal search and seizure; (3) absence of defendant and counsel at 
selection of petit jury; (4) evidence insufficient to support verdict; (5) 
absence of physical or scientific evidence implicating defendant; and (6) 
incompetent counsel. That motion was denied on February 11, 1949. 

Meanwhile, defendant had filed a second habeas corpus proceeding in the 
United States District Court for the Western District of Missouri directed 
to the Warden, U. S. Medical Center, Springfield, Missouri. He contended that 
inadmissible evidence was received at his trial and that the evidence was 
not sufficient to support the verdict. The petition was dismissed and the Court 
of Appeals for the Eighth Circuit affirmed. Per Curitau Morton V. Steele, 179 
F. 2d. 956; (8th Cir. 1950), cert, denied, 339 TJ. S. 969 (1950). 


BEST COPY AVAILABLE 

I 

from the original bound volume 


Page 18 


Thereafter, defendant further pursued various remedies in the United 
States District Court for the District of Columbia, On tfarch 22, 1950, he 
filed motion to vacate judgment and sentence alleging that the petit jury 
was selected in his absence, The motion was denied on March 51, 1950, On 
August 24, 1950, defendant filed motion to vacate judgment and sentence, 
asserting that no corpus dillecti was established at his trial. The motion 
was denied on October 4, 1950, "as without merit". Cn May 7, 1953, defendant 
filed motion to vacate jucgment and sentence, complaining in part that (1) 
the jury was selected in his absence; (2) the members of the jury were friends 
of the police, and (3) the evidence required a verdict of not guilty. The 
motion was denied on Way 7, 1953. On September 23, 1953, defendant filed 
motion to vacate judgment and sentence, under 28 B.S.C. 2255, alleging that 
his trial counsel was incompetent and ineffective. The motion was denied on 
October 5, 1953. On November 10, 1953, defendant filed an affidavit of bias 
and prejudice against judge Schweinhaut (who had decided all motions in this 
case since February, 1949, previous proceedings having been had before judge 
Eicher), and a motion for rehearing of the previous motion to vscate, The 
affidavit and motion were denied on January 4, 1954, On March 19, 1954, def* 
endant filed & civil action against the Eon. Tom C, Clark, a former Attorney 
General; and against Messrs. Leonard A., Scheele, Surgeon General; James V. 
Bennett, Director, Bureau of Prisons; and Donald Clemmer, General Superintend* 
end. District of Columbia Penal Institutions, wherein he demanded damages in 
the amount of $500,000*00, for deprivation of civil rights and conspiracy, 
Motion to dismiss was granted on June 14, 1954, on the ground that the com¬ 
plaint failed to state a claim upon which relief could be granted.Defendant 
is presently attempting to perfect an appeal from the judgment dismissal. On 
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August 5, 1954, defendant filed a further motion to vacate judgment and 
sentence,pursuant to 28 USC# 2255, complaining of an illegal search and 
seirure, but the motion was denied September 2, 1954p On September 16, 1954, 
defendant filed a motion to vacate judgment and sentence, pursuant to 23 
USC, 2255, identical in content with the motion filed on August,iTl954* That 
motion was denied on October 4, 1954* 

Yeanwhile, On April 8, 1954, defendant had filed a petition for writ 
of habeas corpus in the United States District Court for the District of 
Columbia, alleging jurisdiction under 28 USC# 2241 (a) and (c) (1), (2), and 
(3)* He incorporated in the body of the petition his motion to vacate of 
September 23j 1953, adding the comment that the Court of Appeals for the 
Fourth Circuit had noticed the matter of trial counsel on its own motion 
n and seemed to wonder why no complaint had been made in that respect"# Cn 
April 8, 1954, the District Court denied the petition without prepayment of 
costs and because of lack cf jurisdiction# Cn appeal, the action of the 
District Court was affirmed# 

ARGUMENT 

Every allegation of error in the defendants motion to vacate judgment 
and sentence has been raised by prior motions to vacate or habeas corpus 
proceedings# The court is not required to entertain a second or successive 
motion for similar relief on behalf of the same prisoner (28 USC# 2255)# 

WHEREFORE: the premises considered it is respectfully requested that the 
defendant* s motion to vacate judgment and sentence be denied# 


Leo A# Rover 

United States Attorney 


Copy mailed to S.j 


Certificate of Service 
jmin Cohen on this < 
Edward 0.Fennell 


Edward 0, Fennell 
Assistant U# S# Attorney 

of May,1955# 
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TRANSCRIPT OF TEE RECORD OF THE MOTION PROCEEDINGS IN THE COURT BELOW 


CERTIFIED BY ROGER E* FRYE, OFFICIAL COURT REPORTER. U.S*COURTHOUSE. 

WASHINGTON, D*C* 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA ) 

V. ) Criminal Ca«e No* 72550 

JOHN W. MORTON, ) 

Washington, D. C* 

Friday, May 27th, 1955 

Trial in the above-entitled cause came on before Honorable Luther W* 
Youngdahl, United States District Judge, at 11:30 o’clock A*m# 

Appearances: 

Cn behalf of the United States: 

Arthur J* McLaughlin* 

On behalf of the defendant: 

Benjamin S* Cohen. 

PROCEEDINGS 
The Clerk: The case of Jokn W* Morton* 

Mr* Fennell ? 

Mr* McLaughlin: Mr* Fennell is sick, your honor, but I understand he has filed 
an ansirer to this* 

The court: Yes, he has* 

Mr, McLaughlin: And the Government will stand on the answer filed by Mr* 
Fennell* 

The court: This matter has been up many times, hasn’t it ? Why should we be 
continually taking the time to hear a matter of 'this kind ? 
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Vt* Cohen: If your honor please, thi* motion to set aside the judgment ft 
sentence was filed by the prisoner# I was appointed by the court •—* 

The court: I am not critisizing you# You are giving your time free and I 
shouldn f t be criticizing you# I don’t want you to understand it that way, 
but I didn’t want to take too much time if you didn’t have anything that 
you wanted to present# 

2ir# Cohen: No, your honor# I just wanted to bring the Court’s attention to 
the memorandum submitted by myself and the memorandum submitted by the 
district attorney# 

The court: Do you think there is anything to it ? 

Mr# Cohen: There was possibly something to it that I found, on looking through 
the record, but I am aTraid that it is impossible to determine# The first 
nineteen pages of the record are missing. And one point he brings out is 
that he was not present st the time of the swearing in of the jury and the 
examination of the prospective jurors# 

But then, so, consequently, the first nineteen pages of the record are out —•< 
The court: TSho was it tried before ? 

Mr# Cohen: Judge Sicher, I believe it was* This was in 1940 and 1943# 

The court: It has been up to the Court of Appeals, hasn't it ? 

Mr# Cohen: Yes, your honor. 

The court: I will deny the motion# Thank you for your service. I appreciate 
it very much# 

- -- 0 --- 




I 
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DOCKET ENTRIES PERTINENT TO MOTION NOW ON APPEAL 


1955 April 6 - Defendant 1 s motion to vacate judgment A sentence and 

statement cf jurisdiction filed* Cert* of serv# 

20 -Order appointing Benjamin S* Cohen as att’y to defend 
signed —— Toungdahl, J. 

May 25 -Memorandum in support of motion to vacate judgment <fc sen¬ 
tence under Title 28, USCA.* 2255 filed* Cert* of Serv* 

26 - Gov’ts memorandum in opposition to the def’t’s motion to 

vacate judgment & sentence, filed* Cert* of Serv* 

27 -Motion to vacate judgment and sentence heard & denied* 

Attorney 3enj«*iin S. Cohen, present* 

Youngdahl, J* (Reporter Frye) Cert, filed* (N) 
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MRS. KITTY SMITH 


This was the prosecutor 1 s stellar accomplice and it was her testimony that 
provided the only (alleged but not actual) connecting link between defend* 
ant and decedent, iirs* Smith was an ignorant, slovenly, petty, and unattract¬ 
ive woman of about thirtyfive years of age. Her I.Q., would be in the neigh¬ 
borhood of seventy or less. She appeared openly in this caae for the first 
time at the Coroner’s Inquest but, neither there nor elsewhere, did she give 
background conversations with police. 

In general Mrs. Smith identified the body of the decedent as WOMAK" 
with whom she saw this defendant for a short period in the restaurant on 
Saturday, A.ugust 28, 1943. She alleged that while in the restaurant defendant 
was in a highly intoxicated condition, that he was annoying female patrons, 
that defendant quarreled with a patron, that defendant ate some stew, but 
was not served any slchoholic beverages. 411 cf this perjury and designed 
tc prejudice the jury against defendant. It was also, for the most part, 
irrelevant. Mrs. Smith leaned forward in th® witness chair and while shaking 
her finger at defendant, and raising her voice to s harsh soprano, formally 
told the jury f of her violent prejudice against defendant. This w tz also des¬ 
igned to prejudice the jury against defendant. 

Pertinent questions,and answers given by the witness,followx 
Q. What time was he (defendant) there on Saturday ? 

At the Inquest 

A. He oazne in around 6}30FK, and "they*' left together about 7;30PM. 

At the Trial 

A. Ee came in before 4PM, and he went out and came baok a little later, and 
after he came back a woman came in and he said he knew her, and he sat down 
with her, and they left together at 5PM. 
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Q. How was Mr. Norton dressed ? 


A. He had on a green sport shirt and dark blue trousers and they had a crease 
in them* 

Q. How was the woman dressed ? 

A 1 the Inquest 

A. I was busy and didn T t notice* 

At the Trial 

A* Yes, those are the clothes the woman of the restaurant wore* (Prosecutor 
displaying clothing in which the body of the. woman found in the Park was 
dressed) 

Q« Did you know the woman(of the restaurant)? 

A* No. 

Q. Did you know Mrs, Grooms ? 

A. No, but I saw her once before. 

Q. Was the woman (of the restaurant) drunk ? 

A. No, she was not. 

Q. What time did Mr. Morton come to the restaurant on Monday morning ? 

A. I was busy and didn’t notice. 

Q* How was he dressed on Monday morning ? 

A. I wa3 busy and didn’t notice. 

Q. Did he look worried then ? 

A. I was busy and didn’t notice. 

Defendant was clothed in exactly the same way on Monday morning that he had 
been clothed on the critical Saturday night including the crease in the trousers, 
and spent about an hour in the restaurant eating breakfast, reading the papers 
etc. Mrs. Smith stood idly by during about forty or firty f iwe minutes of this 
time staring moodily at defendant, out the window, and she had watched defend- 


BEST COPY AVAILABLE 

i 

from the original bound volume 


#age 25 

ant enter and 3eat himself at a table at, or near, 7AM* She had just come 
on duty and should, at least, have known the approximate time, assuming that 
she knew anything, 

Q* Who else was in the restaurant on Saturday night ? 

A, I wag busy and didn’t notice* 

Aside from defendant and the party referred to by Itrs* Smith as "a woman 
came in", there were four other persons in the restaurant on the critical 
Saturday night all of whoa had been known to Mrs, Smith for several years 
by name. Yet she could not remember these persons five days later. 

The court should also please note that VIrs* Smith, allthough she had 
been shown the remains of the deceased woman at the morgue, had been told the 
name of the dead woman, and given other identifying information about her# 

Krs, Smith continued, even after three months, to refer to tae woman of the 
restaurant as "a woman came in”. l ; rs, Smith was net very well equipped mentally 
but she clearly knew the difference between ”s woman came in" and the body 
she was shown at the morgue* 
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ms WOMAJ OK THE BOS 

The original police investigation of this case, which was entirely 
suppressed after defendant was seised, involved a woman who had seen the 
deoedezrt and her escort, a gambler, quarreling violently on a northbound 
Connect!cutt Avenue bus* This woman refused to identify defendant as that 
escort since from the description given of the gambler, that party bore no 
resemblance to defendant* Police officer Murray who contrived this case, 
solved this problem while defendant was unlawfully detained at polioe head* 
quarters by using a woman newspaper reporter to stage a meek identification 
of defendant* This was then duly reported in the press as "the woman on the 
bus identifies Morton"* 

Evidently Murray construed defendant’s very poor physical condition as 
due to intoxication and thought that defendant would bo unable to recall any 
of the events which surrounded his arrest and his detention at polioe head* 
quarters* 

Defendant saw the woman reporter taking notes just before leaving head* 
quarters, again at the preliminary hearing taking notes, and again at the 
arraignment taking notes, and she thus became something of s familiar figure* 
It was no surprise when defendant again saw her in the press gallery at 
the Coroner’s Inquest taking notes* 

It appeared that the woman reporter was unavailable for the role of 
"the woawn on the bus" after the brief episode at polioe headquarters and 
the police were looking in this xespoet at the preliminary hearing as well 
as at the arraignasnt* However, by the tins of the Coroner* s inquest on 

i 

September 2, 1943, the polioe (Murray) had procured the servioes of an aooomp* 
lies described as minaette Sherman 


i 
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Miss Sherman mat on the witness stand a few feet to defendant* s right 
while the newspaper woman was seated a few ifcet to defendant* s left hease 


defendant had sufficient opportunity to compare both women at the same time* 

The newspaper woman was* as she clearly revealed* much taken aback to discover 
that defendant recognised her and that he realised the deceptive role she had 
played at police headquarters* This woman never again appeared during the 
enauaing proceedings of this case* 

The newspaper woman was shout twenty five years of age — about five feet 
ten indies tall — about one hundred thirty five pounds — had faded dark 
hair — pale white skin — wide open clear blue eyes — wore radish plastic 
glasses at all times — end she walked sedately — as if she had a book on 
her head* Her personality was flat and bar I*Q«* might have been around eae- 
hundredten or ao* At polio# headquarters she was dressed in a navy blue skirt 
with jacket to match* At the Inquest she wore & moderately dark print dress* 

Miss Sherman (she developed an irritated panio when a news-photog attempted 
to photograph her and bent over trying to cover herself) whom defendant now 
saw for tha first tins in hit lift* was dressed in a skirt and jacket whic h 
appeared to be the same as those worn by the newspaper woman while at police 
headquarters and at the preliminary hearing. The clothing did not fit nor 
become Miss Sherman and she was constantly adjusting the jacket* Miss Sherman 
was about thirty five years of age — five feet five inches tall — about 
onehundred fifteen to twenty pounds — very black* wiry* shiny hair ~ deeply 
tanned skin — and aha had tha Sherman eyes — brownish black with a glassy 
glint* She never wore glasses at aay time end gave no evidence that aha had 
ever worn any* She was vigorous and walked sharply with a determined stamp¬ 
ing manner* Mias Sherman was an educated* critically alert — observant woman 
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— har tastes nrt refined and expensive but simple and modest ~ aha was 
cold and ruthlaaa and lacked the charm and grace of laiaurely living* 

(That# dasoriptiona could be very much, more detailed and precise* The 
idea ia to make a point -without unduly burdening the time and attention of 
the court)* 

By affirming that the nevapaper wcman and Hiss Sherman mere taro profoundly 
different feminine typea and that neither bore any resemblenoe whatever to 
the real*wanan on the bus"(the photograph that ia)* defendant reveala the 
manner in which Murray developed "the woman on the bua” element of the oaae 
and thua ptsxwda provides the key to this malicious prosecution* 

In general Mias She man* a teatimonsy was to the effect that ahe waa 
riding a aouthbound Connecticutt Avenue bua at 8j50PU* on Saturday* August 28* 
1942* when a man with aomething on hia ahirt* (ahe signified by waving her 
right hand toward the upper loft aide of her jacket) boarded the bus* She 
watched the man and his activities olesely ahe said* 

Q* How did you fix the time ? 

A* By the clock at homo* 

Q* What kind of bus was it ? 

A* I didn’t notice. 

Q* Did the man wear glasses ? 

A* I didn’t notice* 

3* The man left at the Shoreturn stop T 

A* Tee* 

Q* Which door did he lea-re by T 
A* I didn’t notice* 
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Q* What time did he leave 1 
i« I didn’t notice* 

Q* Were the rtreet limits on t 
A. I didn’t notice* 

Q* Were the bua light* on ? 
km I didn’t notice. 

Q* Whet did the hue driver look like t 
A* I didn't notice* 

Q* Where did the men board the one ? 

At the Inquest At the trial 

A* At ItoCeab Street* A* At Tilden Street. 

Q. Were there many people on the bus ? 

At the Inquest A t the Trial 

A* The bus was crowded. A. The nan was jumping from seat 

to seat. 

Q* How was the wan dressed ? 

At the Inquest 

A* I didn’t notice. A t the Trial 

A* Tea those are the clothes the man on 
am the bus wore. (Prosecutor exhibiting 
defendant’s fight olothing.) 

The witness testified that she employed a taxicab on Monday, August 30, 

1943, to go te polioe headquarters in order to seleet defendant from a 
lineup. "I want to a great big room with a whole lot of sen in it, and I 
pointed te him like that* said the witness raising her voice and pointing to 
defendant. (Defendant had neve r been in & big room with a whole let of men in 
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it while at police headquarter* and waa oarer lined up at all* Throughout hit 
detention at haadquarter* defendant was held in a small office and when the 
newt paper woman staged the nook identification, only defendant and taro police 
of fleers were present*) 

Q. 77here is police headquarters ? 

A* Down there, replied Hiss Sherman, sweeping her arm through & hundred end 
eighty degree are* 

Q* 'Shat kind of taxi did you use for the trip ? 

A* I didn’t notice. 

Q* How waa defendant dressed at police headquarters ? 

A* I didn’t notice* 

Q* Did the man you saw at headquarters wear glasses ? 

A* I didn’t notioe I saw only his face* 

When this witness concluded her testimony at the Inquest many people were 
laughing* Defence counsel jumped to hit feet exclaiming "I’m certainly going 
to hare her inrestigated** 

It can be proved that this witness was a police confederate who operated 
with the assistance of the newspaper women and under the protection of the 
prosecution* 
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shen dealing with the natter of the woman of the restaurant 
(~ee page 20, principal brief) defendant inadvertently omitted 
the feet that press reporters investigated theinoident of the 
ftalab Restaurant and the area thereof shortly after defendant's 
arrest. As a result, the press described the woman of that rest¬ 
aurant as ’•a petit young brunet tee employed as a stenographer in 
the ^var 7-e par “teen t n • ‘Ihe above report was quickly followed in sub¬ 
sequent papers by those quoted on page 31 of the principal brief 
herein. !he above description is a far cry from the one given of 
the woman whose body was found In the Park* *She was sixty three 
years of age but appeared to be near seventy, walked stooped over, 
and had rod hair n . 

RSPLYBRIS? 

Appellant, herein described as the defendant, filed a complaint 
pursuant to Section 2265, USC. 28. charging deprivation of his 
fonstitutiona! guarantee to competent effective counsel during 
the course of a criminal proceeding*, and that this deprivation 
resulted in loss of numerous other Constitutional guarantees. 

Papers submitted by defendant described the elements of the pro* 
secutlon and showed (a) that the said prosecution was a fare# and 
mockery of Justice, (b) that defendant was deprived of a defence, 
and (c) that the conviction was essentially arbitrary finding 
of the prosecutor's own hand picked Jury. Everything written out 
herein •tends properly in support of the basic charge (lack of 

counsel) and Is cognisable as such. 
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Ifce basic and subordinate charges ware verified by counsel 


appointed to represent defendant in the present natter* 

Appellee makes the point for defendant when he says: 

”?hl* court stated the purpose of Section 2265 to be to pernlt 
collateral attack on the judgment of conviction in those cases 
vher* 'the denial of a constitutional right (a) persist (s) 
through lack of counsel or perjury, *** or there is lack of 
jurisdiction or some other fundamental weakness in the judicial 
process which has resulted in the conviction*? Appellee cites 
° si tb V. U. s. "supra at 36, 1S7 3d. 197-193J as the source 

of the above quotation. 

C defendant is proceeding upon the rough copy of apnellee*? brief 
and has no copy of appellee's appendex) 

This action herein can be considered as conferring,in every 
respect, to the finding of this court quoted above, 

efer.dant has indeed shown that the trial was a rross v>ockery 
of justice. 

r h*ries ’A. Arth, soquire, in one of his writings on this ease, 
vigorousply assailed the integrity of the trial court and pointed 
out the notorious character of the public reputation of the 
criminal oroseeution. In this connection, a deputy marshall whose 
duty it W8s to guard defendant while at court, remarked to defend¬ 
ant on the elevator "Brother, every time that judge opens his 
mouth or makes a move, you can hear a train whistle. I never saw 
anything like this before”• Kven hardened criminals were shocked 
by the barefaced manner in which the innocent defendant was rail¬ 
roaded. Ihe general opinion was that defendant was deprived of evea 
a signle chance. 
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•ortor. V # u. S. No. 12,439, cited by appell©e,wma a habeas 
corpus case wherdin defendant made substantially the seine charges 
as are cade herein. District Judge McGuire, having verified the 
charges fro® the trial records, (Just as did asotio n counsel in the 
present proceeding) found that the writ would issue but for want 
of territorial Jurisdiction, '"his court afflmod the finding of 
Judge ?e?-ulre but did not otherwise review the charges. 

Ahcr in a proceedings of the instant kind, defendants claim 
innocence, or wast amounts to the care tiling, charge extensive 
deprivation of Constitutional rights, appellate oourts have,on 
their motion, carefully scrutinised every eleisent of the original 
case. thus to give the defendants the searching enquiry such charges 
require* It is respectfully urged that Justice demnds the same 
attention of this court here. 

Appellee, in a short brief characterised by taany ocdssiona 
and ether inaccuracies, inpliedly admits defendant*e charges, but 
argues that relief should not now be granted because of other 
hitherto unsuccessful! efforts of defendant to obtain that relief* 
This is the ever recurrent argument of prosecutors seeking to 
raintain fraudulent convictions during collateral proceedings. Ihe 
Supreme Court however, have of ter ruled in answer to such argument 
that "the courts rust be kept open to correct injustice"• 5?ee also 
Johnson V. gerbst, 304 G. 5. 458; Powell 7. Alabama, 287 U. S. 
45; Ktc. 
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Previous motions filed by defendant were denied without 
enquiry or nearing as Boot ion 2255 eo—gads and defendant was not 
present either by himself or by counsel* These previous motions 
vers therefore without effect. I*3., as If they were never filed 
at all, furthermore, defendant was prevented frost perfecting 
anneals of those motions by circumstances beyond his control. In 
fact,defendant just barely obtained the present appeal* 

"her* 1 is nothing in the record of tne present notion hearing 
(apr. pace 20) to indicate that previous failures of defendant 
were controlling in the order of the court dismissing the present 
rot ion • r learly the decision of the court carae when reotion counsel 
v old the judge that the case had been appealed without also 
telling the judge that th© matters complained of in the motion nmi 
not been appealed* 

•efendrmt, for the reasons shown in the principal brief (rase 
33), wa? not represented by trial counsel of his own choosing* 
-efendonf was so tightly shut off from the outside world while at 
district of Columbia Jail that he was even unable to write a latter 
to the persons who were caring for his infant son* 

defendant cannot be charged with negligences or incompetence 
of coursel whether at the trial or on appeal* If trial counsel had 
cooperated with defendant the prosecution would have been still beam* 
An overwh slicing, devastating, defence was available to defendant 
but counsel did not produee it* *or did trial oounsel provide the 
effective legal defence which was also available* Secretary to 
apoeals counsel wrote defendant that &r* Arth wascrippled and uhable 
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to get around very isueh. Moreover, Vr, Arth was an attorney with 
experience in the civii law only. The Supreme Court has ruled 
t>>«t the records of original trial* srust show the presence of 
competent effective counsel at every stage of the proceeding, 
otherwise the defendant is presuyned to have been deprived of hi* 
Constitutional guarantee of proper counsel, 

Rules 24(h) and 43 of the federal Rules of Criminal Procedure 
explicitly corarand first that the defendant shall be pre«ent at 
every stage of a criminal proceeding including the inoanelling of 
the petit Jury ana second that the defendant shall have certain 
peremptory challenges (in this caae eleven) and other implicit 
rights in the sccleotion of the said petit Jury, The right of a 
defendant to exercise his right* in the selection of hi3 Jury 
is an inherent function of his Constitutional guarantee of trial 
by an impartial Jury, lenial of these right* ousted the trial court 
from Jurisdiction at the very beginning of the trial, depriving 
a defendant of his rights in the selection of his Jury is a very 
grave matter. As one party, rather conslderablly skilled in the 
science of th6 law, said w if this ever gets out it will be heard 
around the world. Ho wonder you were convicted,* At the writ 
hearing on this natter in the eastern District of Virginia (see next 
paragraph below) the district Judge expressed concern and all hut 
ordered a new trial then and there, 

The oaac of Norton V, uelch, 162 2d, 840, developed aa 
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follows: defendant filed,In the Eastern restrict of Virginia, a 
petition for habeas corpus describing the criicinal nrosecxitlon in 
thin (the Istrict of Coluntola) jurisdiction. The district judge 
issued s nhow cause order and when defendant appeared in court, 
the judge ordered an amended petition showing only deprivation of 
defendant*? Constitutional rights to be pregent at the impanelling 
of the petit jt-ry and to have certain challenges and other rights 
in the selection of the said petit jury, The azanaded petition was 
duly submitted, the writ issued, and a hearing was held thereon, 

■lie court took the natter under advisement for a tine arc than 
issued a raezsorandun opinion indicating among other things, that 
defendant was to supply certain additional evidence. Tils opinion 
was seized from the mails and diverted or destroyed by accomplices 
of anoellee at the Lor ton Reformatory and defendant did not know of 
the existence thereof until several months had elapsed. Letters of 
enquiry written to the district judge by defendant, which suggested 
aefendant^ Ignorance of the opinion, were also seized and destroyed 
The district Judge, not hearing from defendant, and having welted 
more than three month*, dia charged the writ and dismissed the 
petition. It was clearly evident thatjthc writ was discharged, not 
because the matter lacked merit, but solely because cirsujsstancef 
prevented defendant from making the required ans w er to the afore¬ 
said memorandxuc opinion, 

defendant proceeded on appeal to the fourth Circuit on the 
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general petition* On the day before the ease was heard in the 
fourth Cireult defendant received a copy of the government brief 
and appendex and found therein a copy of the aforesaid memorandum 
opinion* This placed sin entirely different complexion on the 
:satter and defendant prepared a supplementary and reply brief 
as quickly as possible and turned them over to the Lorton author¬ 
ities for special delivery mailing to the Tourth Circuit* 'These 
papers,like the memorandum opinion, were seised and destroyed or 
otherwise diverted, and were never Bailed* The outcome was that the 
^ourth Circuit ruled (as far as the matter of the petit jury was 
concerned) only on defendant’s complaint respecting the constituent- 
cy of tiie said petit jury, and allowed the effective complaint, 
defendant’s absence at the impanelling etc*, to remain exactly 
as It rested in the district court. It goes without saying that no 
court has ever ruled that a trial court maintains Jurisdiction to 
proceed with the trial of a criminal case before a jury that was 
selected by the prosecution to the total exclusion of the defence* 
This guarantee of human liberty was too hard to come by* ‘This court 
should please note that the docket entry for the original criminal 
trial In the court below reads as follows: 

"December 1, 1943; Jury sworn and respited until tomorrow 0 * 

There is no reference to defendant or to counsel or to anything 
else • 

Appellee again refers to the alleged verbal inculpatory state¬ 
ments of this ease as °an oral admission made by appellant to 
police shortly after arrest 0 * The trial record clearly Indicates 
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otherwise. These alleged statements are referred to near the 
opening of this court's opinion in Norton V* U. S. 147 ?. 2d 28, 
where the opinion reads ”he admitted being with ?>*rs. Grooa in the 
Park, cot*,” and again near the end of the opinion wher^ the court 
deals with an alleged confesalon• These alleged admissions, alleged 
statements, alleged confession, etc., all refer to one and the same 
thing• 

The ur.controverted record vhows that defendant was seized on 
private oroperty without warning or warrant and taken directly to 
police headquarters, because, as the only police officer to testify 
on the natter of the alleged statements testified: 

W; >efore we charged his with the offense or got a warrant, 
we wanted to talk with him a little about it.” 

7 or this alleged talk defendant was held at police headquarters for 

more than five hours. (See last paragraph, page 37 of defendants 

principal crief}. The sase police officer testified furthers 

“Because of his condition and the short tirse we had, we did 
not think we could get a written statement of any kind" • 

Thus in the words of the police officer defendant was taken to 

police headquarters instesjd of before a proper magistrate as Rule 

5(a) of the federal Rules of Criminal Procedure coorands, because he 

wanted to attempt to obtain inculpatory statements from defendant 

and that the officers did attempt to obtain inculpatory statement# 

from defendant during a period of store than five (5) hours of 

illegal detention. In Upshaw 7. tj. S. 69 Ot. 170, the Supreme Court 

found that the use of this alleged evidence violated defendant’s 

guarantees under the Bill of Rights. Ruch a violation is refeienable 
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in the present- proceeding and the court should kindly give their 
attention thereto because this entire criminal prosecution rested 
upon,and proceeded fro*, alleged verbal inculpatory statements 
that were never made at all* ('Sse testimony of the barmaid Smith, 
which begins on page 23 of the appendex, would, if true, serve as 
the only other, allthough extremely remote, connection between 
defendant and decedent, but not a connection between defendant and 
the circuriatances of the criminal case)* he police officer did not 
say when the alleged statements of this case were allegedly made but 
by inference he fixed the tire as j ! -*t before defendant was removed 
from police headquarters to the office of the U* fo^issioner, 
which was nore than five (£) hours after defendant arrived at police 
headquarters♦ The insistent allegation of appellee to the effect 
that the alleged statements were aodb claimed by the police officer 
to have been made shortly after arrest is, and has been, a sly attem¬ 
pt to have these alleged statements viewed as falling within the 
exceptions noted in the Mitchell case* VBUUXXXX1(XS* 5*. V* Kltchell 
332 U. f* 63)* 'The Mitchell case was, and is. Irrelevant in the 
present ease* In Upshaw (supra. Just above) the Supreme Court 
interpreted Hitcbell and 2c£abb (SIcKabb V* U* S. 313 U. f* 332), 
as defining illegal detention as purposefull detention by police 
for the purpose of eliciting inculpatory evidence from a suspect 
prior to arraignment* The high court then proscribed the said 
inculpatory evidence thus obtained as violating the defendant's 
guarantees under the Bill of Rlghte if need et s later trial* 
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The Upshaw ease contains a len'jthly examination of both cfcabb 
and Mitchell and conclusively establishes defendants charge 
that he was denied a Constitutional right when the alleged state- 
rents of his case were used as evidence at fcle criminal trial* 'Dae 
entire xcNabb opinion was presented and discussed before the trial 
Judge at defendant*s trial and it was clearly shown that defendant 1 * 
case was squarely on all fours with the MeNabb ca se, particularly 
the case of 3enjaiain ’?cNabb* Justice will never be done in this ease 
until defendant has been given a trial at which the alleged state¬ 
ments are entirely excluded. 

If this court could gee and hear what this defendant has seen 
and heard during the years of his imprisonment they would never again 
uphold a conviction obtained by means of inculpatory evidence alleg¬ 
edly obtained by police during a period of illegal detention* The 
lives of innocent men, their families and children, are regularly 
destroyed or ruined by such evidence which, if actually obtained at 
all, is obtained only when the defendants are in fear for their lives 

defendant is well aware of the limitations of Section 2355, USC, 
28, and the principal one is that the production or non-production 
of the complaining defendant, the only competent witness, la left to 
the discretion of the hearing Judge* The provision of -ection 2255s 

**A court may entertain and determine such notion without 
requiring the production of the prisoner at the bearing", 

leaves the defendant powerless to s proper presentment in 

support of his charges unless the oourt decides to allow the def¬ 
endant to be present* If Seotion 2255 is to supplant habeas corpus 

for collateral attack in the trial court, then tb* universally 
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applied rule of habeas corpus —"upon receipt of a petition showing 
probable cause, the judge to whom the petition la directed aba 11 
forthwith grant the writ 8 — should be given equivalent application 
to the notion that shows probable cause* Allthougn, a civil proc¬ 
eeding, the motion nevertheless resolves essentially upon a crir&n- 
al case ana the judge who entertains the action ought to exercise 
the authority granted by Section 5012, Title 18, U, s* '.ode, and 
produce the defendant at the motion hearing so that the -ratter com¬ 
plained of could bo realistically deteriained and settled, *o defend¬ 
ant is going to cake charges such as this defendant has icade in this 
proceeding unless he has the nseans to prove the charges# Pence the 

hearing court should not be satisfied until the proofs have been 

heard and evaluated, 

Section 2255 wag not designed screly to give unscrupulous 
prosecutors further opportunity to nock unconstitutionally convicted 
defendants• It is absurd to arrrue that the absent defendant whose 
motion was dismissed without hearing, or without proper hearing, 
has lost faia only chance because ae failed to accept his burden 
of proof when the saoment appeared during the proceeding, likewise, 

it is a waate of time to argue that a defendant has been oroperly 

represented by counsel at a Section 2255 hearing unless the said 
defendant was present for consultations with counsel both well 
before and during the hearing. If <eotlon 2255 is to be the effect¬ 
ive weapon for collateral attack it was intended to be then the 
Judge who hears a motion thereunder ought to conduct such enquiry 
as will permit his to satisfy the ooanan&s of Section 2255: 
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"Unless the motion and the files and the records of the case 
conclusively show that the prisoner is entitled to no relief* 

must mean that where a notion charges deprivation of Constitutional 

rights the records of the case must show conclusively that the notion 

is in error, or the court must Section 2255 continues: 

"grant a prompt hearing thereon, determine the issues, and 
make findings of fact , and conclusions of law wi th respect 
thereto”* 

In the motion now on appeal defendant charged deprivation of numer¬ 
ous "onatitutional rights by the trial court which had been verified 
by counsel appointed by the court in every respect except the matter 
of the petit Jury which could not be verified because of the sudden¬ 
ly missing first nineteen pages of the trial record, '?*he court there# 
fore had before him §. motion containing numerous proper charges all 
of which rex*e sufficiently established by the files and records of 
the case, -he mlasiho pages of the record were important only in that 
they did not conclusively show that defendant was not entitled to 
relief,- in the one instance - the matter cf the petit jury. In other 
words defendants motion was sufficiently supported by the records of 
the trial and the court should have ordered a new trial forthwith in 
accordance with the command of ^cation 226t: 

"If the court find# that the judgment was rendered without jur¬ 
isdiction or that there has been such a denial or infringe 
aent of the Constitutional rights of the prisoner as to render 
MK1 the judgment vulnerable to collateral attack, the court shall 
*** grant a new trial." 

Appellee*s contention that defendant did not sustain his burden of 
proof is without substance* The movant-defendant sustains his burden 
of proof when the trial records do not contradict his motion* If 
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the court below wanted more proof, then the court should have coaca- 


anded the proof desired# defendant has repeatedly offered to call 
the .member 9 of the petit Jury of this ease as witnesses in order to 
establish the wanner in which they were chosen, lrpannelled, and 
sworn* defendant has a right to call these witnesses and t.o be 
present and to question their, personally# decause ir; this way defend¬ 
ant can prove not only that he was not present when they were imp¬ 
anelled and sworn but con determine which of the-* were friends of the 
police and which one wao the prosecutor f e hint, :to#, an T thus estab¬ 
lish concretely the dimension from which the reader of the record 
eaheludes that tney were definitely not impartial# However, it seems 
to this defendanti since t;ie docket entry, the records of ~i 3 triot 
Jail, the marshall T s re corahs, and all other files, records, and 
reports of this criminal case, clearly Indicate that defendant was 
not present at court when the j'^ry was selected, lapannelled and 
sworn, that defendant has sufficiently wade his point in this respect# 
The court will realise that If either or both counsel and/or def¬ 
endant- had been present at court on 'hecenb*>r 1 , 1943, uhen the trifil 
began end the petit jury was selected, then the docket entry would 
certainly so state# But It does not. 

defendant has shown throughout this proceeding tfrat ho was dep¬ 
rived of his ionstitutional ruarantee of coco©tent-effective counsel 
during the criminal uroceedings against his and that this deprivation 
resulted in the loss of numerous other Constitutional guarantee* which 
cumulatively brought about the conviction upon evidence that was 
ridiculous, absurdentirely lacking in substance or effect# 
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It Is therefore res-peotfolly submitted that thin 


court should 


direct the court below to order a new, fair, and Impartial trial 
for defendant. 

~c sustain this request, no better authority exists than the 

\ 

Holy Siblo where In Venesis, .'banter 18, Verses 22/c2,‘'od set a 
precedent for all the generations of ;en which, for the present 
purpose ran be restated as: " And hod s^Id, T 1 would allow 
thousands of guilty to ro unpunished rather than to wror^ one 
Innocent :an.’ " 

Very respectfully submitted, 

X/onn - or ton, 6762 

vh* s* Medical Centre, 

~prins;f ield, Vie sourI 

appellant pro se • 


8La 11?ICAffi 08 ordiV 1 C£ 

1 heresy certify that on this 8th day of November, 1955, Z sailed 
a copy of this reply brief herein to the United States attorney at 

his address, *a shins tan ,1, 0* €• 

CU*. 

John tf* Morton 

Hworn to before ae this oth day of November, 1955* 

&• n» Crockett, 

Notary fublic* 

Cojunission empires ^eh. 10, 1955. 
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was granted tc the court below bv Section 2253, U.S.Code, Title 2S. The 
jurisdiction of this court appears to rest upon Sections 2253* end 2255* 
T. S. Jode, Title 23* 


.•??A5;,i3g CT TKS S&XkISAl. CADS 

This statement is based upon (1) an investigation unde of the case by 
dofendant’s brother, an irvastigator of long experience * and (2} defendants 
knowledge of the case, including notes, records, etc., and is that statement 
of tbs c as© which can be provsd in open court. 


The body of an aged woman was found in the picnic grounds of Rook -reek 
Park by c stroller , Sdgar 0. Bowles, at 9AM, August 23, 1343. The condition 
of the body, -arbor examined on© hour later, indicated thet the waxes had boon 
killed only a for hours prior to the discovery. The pross cleined aurder & rape# 
Polio© traced the whereabouts of tho doc©dent, e Irs. Trace Greens, back through 
the previous veek and found that on the proceeding Saturday night the trocar 


had been drinking excessively, quarreling violently with a gambler, dashing 
pbout toon on buses, taxicabs, etc. She was soon in different taverns with 
different male companions, and was scan on a drinking party in the picnic 


grounds of the Park as late ns 1AM, Sunday. Polios arrested and jailed several 
persons, one of when, a gambler, was charged with she crime, and to all app¬ 
earances the crime sra* solved. (Defendant was none of the persons named or 
indicated by this early investigation). However, the police, for casco inexp¬ 
licable reason suddenly abandonee this early investigation and spread a drag- 


set. An account of the early investigation can be found in e sagasime article 
entitled 9 Turdcr at dawn on -*veahington* t Picnic Green *, published in 



| 


g i; ' « j** ?• 


*•«« .. 

* we**?* 1 ,, . f^T.. • , 
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* Authentic Detective Omm” by "Yen Publishing Company, BSC,,* of 66 Silt 
78th Street, SewTork, b\ Y, The publishers of this magasiae guarantee verif¬ 
ication of each article therein by the anthers (in this case John 8, Thorp), 
and them*sires* Defendant ones had a copy of ths article which was seised by 
MSM* aooMplioes of appellee who realised the importance of the article. 

It has also been reported that the decedent was engaged in grab ling, feasing, 
and ether criminal activities, 

Vfc abort 9|20P3S, August 23, 1945, defendant engaged successfully la 
fistic coash at with a "yoker* (who has cine a been identified) on Northwest 
Sewton Street west of Fcurthenth* Defendant was carrying considerable money. 
The yoker used padded artificial knuckle* which can inflict great violence, 
even death, without leaving such evidence as to the identity of the weapon 
eapioyed* As a result defendant, a disabled veteran, with a damaged heart, 
back, and other injuries, sustained concussion, ahocky numerous sprains, 
bruises, two broken teeth, and a bloody nose, 

Defendant's blood flows near the surfaoe of the body, its organs, tissues, 

etc,, and the blood vessels of his note are extremely fragile, \ blow, or 

often just a bump, will osuse the blood to fairly gush from the nose for 

a 

several minutes. The night of August 23, 1945, was xs very hot humid Washing¬ 
ton night. Defendant was soaked with perspiration, A drop of blood will seep 
a long way ever a perspiration soaked shirt and will smear an entire persp¬ 
iration covered hand or arm. Defendant used his axms, hands, and shirt to wipe 
his face, which was streaming perspiration and blood, Defendant had twice been 
knocked dome into a freshly watered yard and had thus acquired grass and soil 


stains on his trousers, hands, snd anas. In this condition defendant walked 
doom crowded Fourteenth Street near Park Road, £• a,, where ha was well k no wn 
and was noticed by nnmsroos persons who lcaww him as wwll as by many who did 
not know him, The attempted yoking was reported to police on the following day* 

i-efendant, a radish-brown haired man, ago thirty nine, apparent age 
about twenty eight, one hundred seventy fire pounds, near six feet tall, was 
described by a witness as follows t "he was covered with blood — looked as 
if he had been wallowing in blood* Shore was blood ell error hie f aoo, hands, 
arcs, and shirtj he was covered with dirt* and he was staggering", This was $K 
just after the fight at 9 j 30 PE*, August 28, 1943, It was because of this eccod-. 
ition that defendant was brought into the present case and for no ha other 
reason. 

The dead woman reportedly lived on Northwest Irving Street near Fourt¬ 
eenth, and not far from the lark Road area where defendant lived for a period 
of nearly eight years. The police dragnet spread around the entire area. Of 
course the police inerttablly heard of defendant* a bloody condition at the tins 
stated shore. This could hare had nothing to do with the death of the woman 
however, because that woman, was killed near dawn Sunday morning and the body 
was found miles away from Fourteenth & Park Road, There ia every reason to 
believe that if the decedent had lived in sewe other area, e,g», S*S** *aah- 
ington, the dragnet would have been spread there and defendant would sever 
here been bothered at all. Anyway, the police encountered a barmaid, kra kitty 
Smith, employed in the Welsh Restaurant at Fourteenth A Boston $ta, £•'£,, who 
with her hwsbend engaged in gambling, petty swindles, etc, Whet Mrs, Smith told 
the peliee* neither she nor they hare ever divulged. Defendant is axis of those 


4 

neighborly religious characters sad naturally likes people but ha could never 
abide isra* Smith# The latter once approached defendant ana urns rebuffed# Def¬ 
endant also exposed & petty svindle Mrs# Ssdth worked on her benefactors around 
the Vralth Restaurant* But Rrs# Ssdth had stronger motives far sending the police 
after defendant than petty &alioe#DefeadanV s brother thought that the real 
solution to the finding of the man’s body involved the Ssdths# Anyway virs# 
Ssdth urged the officers aftetf* defendant whose hone address ms obtained fran a 
nearby radio service dealer to whoa the police were directed by ihrs# Smith’* 
husband# I he polioe oaae to the private residence where defendant ms living# 
entered ath a skeleton key# orept through the house until they found defend¬ 
ant in his bed# This ms at# or near# 8AM* Monday# August 30# 1943# Defendant 
ms reooved froze the house to a polioe oar ana thereafter the officers searched 
defendant : s room# seizing defendant’s bloody shirt# soiled trousers#asd a 
newspaper# There was no warrant of any kind# The officers did not identify 
themselves as offioers# Defendant was not chargee with arise or warned and 
the officers insistently refused to state a purpose to# or for arrest# and 
defendant was not told that he ms under arrest or that he might later be 
arrested# This proceeding# as will be noted# violated defendant’s guarantees 
under the Bill of Rights# 

Duch ado was then nfcde about the shirt & trousers as if these item wer e 
probable cause for arrest or even suspicion# The unoentreverted reoord shoos 
that defendant was then carried directly to polioe headquarters for the purpose 
of eliciting inculpatory evidence tr on defendant# and that defendant was unlaw- 
fully held for a period in exoeas of five hours# during which relays of polioe 
officers and a nodical era miner attempted to obtain inculpatory evidence fraa 


defendant, tad that defendant ml aot arraigned before the TJ* S* Cooaissioner 
until a police officer believed hi—elf to be in a safe position to claim 
inculpatory evidence, and that this entire original prosecution herein proo- 
eeded upon the alleged verbal inculpatory statements claimed by this one polio# 
offioer® Taka anay these alleged inculpatory statements and there it no ease* 
in faot there it no oase anyway# 

At the end of the five hour period of detention at police headquarters 
defendant was arraigned before the TU S® ConodLatiooer and was now, far the first 
time, charged with crime® Defendant instantly demanded counsel and continued 
this de—nd during a three sdnute period until hauled away to Jail by a C, S. 
Marshall whom the Corals si oner told to "take him away”® The Coral 3 si oner mi 
about half drunk and an accomplice of the police® At the Ifershall's cell block 
a fear minutes later, defendant* attorney appeared but mat not allowed to 
consult with defendant, Later at district Jail defendant mas threatened with 
violence if he did not desist from depends to oontaot his attorney* Praia the 
tine of coral ttmeat to the Jail# defendant mas held absolutely ineoonunioado, 
mas allowed no visitors, and mas oat off absolutely frost the mils* This sit* 
mtion mas continued until Jecenber of 1*47 than defendant finally contacted 
a brother* The only relaxation, of the inea—iunioado rule occured when — a 
few cocas si ans during the brief ninety day pre-trial period, defendants 
attorney appeared at the Jail* Also during this pre-trial period, defendant 
mas deprived of nourishment, and sleep, and looked in an alsoat solitary 
has—ant dungeon There rats, aioe, spiders, and other vermin ran rife* lef- 
cadent mas clothed only In a light shirt and light trousers, all though in the 


dux^ean, anbient taaperature ranged b e tmn forty and sixty degrees fahronheit* 
3 y the tin of the trial defendant had loot betwe en thirty five and forty 
pounds and was scarcely able to walk much leas defend hi ns elf or aid in his 
defence* 

The hearing before the G* S* Coasdssioner on August 51, 1945, ms nothing 
but a publicity stunt* The police officer, a party named Murray, testified to 
the alleged statements * "when the suspect and 1 we alone at headquarters, 
he told jsc that he knew lira* Croonsf that he was in the Park, with harj that a 
quarrel started, that he sfci pped her and she bled some, and whan he le ft her 
she ms allright”• l*fendant denied the alleged statements, denied being in 
the Bark with the waoan, and denied the alleged crime and knowledge of it* The 
Cawaissioner then turned to the newspaper reporters m d said "mil since he 
admits the crime there is nothing to do but hold him for the Grand Jury on 
probable cause for indictment^ Counsel objected to this arbitr a r y finding* 
wfeiah ms exactly contrary to the flats adduced, but the Ccnsdssioner turned 
his bank and miked amy* Counsel erred greatly here when he failed to take 
the case into district court by habeas corpus* 

The Coroner*« Inquest ms another publicity stunt and was staged on Sep^ 
amber 2, I943*ihe important feature of this inquest was that a deputy coroner 
itogab testified that he, along si th deputy coroner Rosenberg, had cm wined 
the body in the part at 104X, Sunday, August 29, 1945, and then determined 
that the wewan had bean killed between lOPfc and 12Pfi on the pr e ricas Saturady 
night* This, of course,excluded defendant as a possible suspect and d efwated 
the purpose of the alleged inculpatory statomaitta * Defense counsel erred here 
alee 'Aon he failed to take the case into district court by habeas corpus* 



Beither defendant nor counsel were present for the beginning 
of the trial or for the impanelling of the petit jury on Deoenber l f 
1943* die docket entry for that date shows only "jury sworn and 
respited until tomorrow" • mere la ample proof of these charges* 
Since defendant was locked In a cell at district jail and 
was not notified that the trial waa beginning or that the petit 
jury was being, or was to be, selected, no presumption arises 
against defendant in this respect* -rial counsel however, was 
grossly negligent when he failed to be present and to insist upon 
defendants presence* Defendants brother has described the petit 
jury of this case as "the prosecutor's selectees" and added "he 
called them up, swore these In, and they carried out their orders"* 
The party having first knowledge of the alleged homicide, 

Edgar 0 * Bowles, the stroller, waa not called to testify and all 
concerned were strangely reticent about the "scene"* 

Deputy coroner Mogab (supra p. 6} appeared as a witness 
at the trial and said "i^by, I don't know anything about it", 
and was then excused* 

Deputy coroner Richard Rosenberg was the medical examiner 
for the District of Columbia and was widaly reputed to be 
an expert criminologist who newer missed a possible due* 

Rosenberg was equipped to sake, and other eaaea indicate that 
he did make, every inclusive examination* 
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Rosenberg testified that he examined the body in the Park at 
3AM, Sunday, August 29, 1945, (this was one hour before iSowles, 
the stroller, found the body), and in effect, that the woman was 
killed between six and eight P&, or. the previous Saturday night# 


rhis new time t ,iven by 


Kos enberg for tfhe alleged homicide was 


four 


hours earlier than the time decided upon by both Rosenberg and 
sogab when they r:ade their original examination in the Park# (Supra 
Page 1)# This new time was neceasary, otherwise defendant was 
entirely excluded from the case# It was obvious that the Coroner’s 
group altered the important time element to suit the prosecutor’s 
requirements as they muddled along# 

Che description of the decedent which defendant has been able 
to piece together over* the years isi w She gave her age as sixtythree 
but appeared to be nearer seventy# She was five feet tail and 
weighed about onehundred thirty pounds# One party said she "was 
as broad as she was long and walked stooped over”# Trial evidence 
alleged that she was ^ive feet one inch tall, weighed onehundred 
fourteen pounds, and had red hair# 

Rosenberg testified as follows: 

I# She had a srcail laceration lust above the left to/sple; also 
a severe laceration of the scalp in the front of the top of her 
head; also severe swelling and ecchymosis about the left eye which 
was black; both lips were lacerated — badly tom in many places— 
ribbons frequently; and there was an extensive laceration on the 
left 4Jk* side of the upper lip# The bones of the nose were broken 
into s m a l l pieces, and she had three skull fractures# 
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3* Causes of death were (a) skull fractures, (b) Shock, (e) exp¬ 


osure, (d) old as©, (e) acute alchoholisn* 

4* "he had not been raped and there was no other evidence of 

motive in, on, or about the body* 

5* He did not take her fingernail scrapings* 

6* He did not take hair samples from her pelti© area* 

7* he did not take defendant’s fingernail scraping* 

8* He did not take nair from defendant’s pelvic area. 

9* He did not remove soil from defendant’s ahce3* 

10* He did examine defendant’s hands and arms for recent presence 
of blood* 

11* did test the dead woman’s blood for alchoholic content 
which was 3/10 percent; but he sent a sample of the decedent’s 
blood to the federal bureau of Investigation laboratory to be 
typed*} and, 

12* He sent the decedent’s clothing along with defendant’s clothing 
to *’• 0 . 1 *, for investigation of blood types instead of doing this 
work himself as he aria ordinarily did* 

Three/LO percent alchoholic blood content reflects *45 perce-nt 
brain content — a condition equivalent to dead drunk* There were 
no injuries on or about the hands, arms, or elsewhere such as there 
would have been if the woman had attempted to fend off or avert 
the approaching danger or attack* fhe severe injury such as desorib 
ed by Rosenberg meant instant death# The woman was sent home from 
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a downtown restaurant because she was "in a daze”, on the Cef(nea- 
day proceeding the weekend of her death. Rosenberg gave exposure 
as a major cause of the death. Since the woman could not have 
indulged alchohol after receiving the injury described by Rosen¬ 
berg, it is concluded that the woman was dead drunk and seriously 
ill before receiving the fatal injury. 

ihe clothing exhibited in the courtroom as having been on the 
body when found — a dress, white dots about the size of a quarter- 
dollar on a dark green background — one of those under garments 
referred to as a pink slip — shoes, brown 1 white, and stockings, 
were all in excellent condition* 'Hie drees, except for some red 
stains near the collar, was without a mar, spot, or wrinkle, and 
looked as if it had just coise from the; tailor shop. The pink slip 
was also in perfect condition — looked, like new and was spotless* 
The stockings were like new and spotless* uhe shoes appeared to 
have been freshly cleaned and polished, and also were quite spot¬ 
less* Xherc was a purse, also quite new looking and in perfect 
condition* 

"here had been several heavy rains during the week proceeding 
the finding of the body, and there was a drizzle on Sunday naming 
when the body was found* She soil at the "scene” was reportedly 
such as would readily adhere to clothing and shoes but not really 
muddy. 

Neither Rosenberg nor anyone else has ever produced evidence 
of weapon* This is extremely significant because no natter what 
weens caused the injury, microscopic and other evidence of that 



i 
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Twwf would be found In, on, or About, the wounds, and Rosenborg 


never missed a clue* 

All of the injuries were on the left sice of the face* 'Destruct¬ 
ive energy great enough to fracture a human skull would cause a 
sever© laceration of the scalp just above the fracture* It is assumed 
since no other lacerations were reported on the skull, that the three 
skull fractures of this case were oeneath the "severe laceration 
of the scalp in the front of the top of her head 11 * The human skull 
has tremendous tensile strength, and will withstand two to three 
thousand footpounds per square inch in the frontal areas of the 
head. Here there were three fractures in the one place — indicating 
energy expenditure in excess of five thousand footpounds per square 
inch, Such great force, if applied to the face, would have caused 
vastly greater damage than that described by Rosenberg, In fact the 
&*e would have been obliterated all together. Hence the full force 
of the impact began at the skull fractures, diminished radially 
downward, and more rapidly leftward. The right side of the face was 
entirely undamaged; there was no damage to the chin or jaw no r% as 
Rosenberg said, to any other part of the body* 

'3ie Irani Jury charged murder as follows: 

1* Injury by means of a bottle; 

2* Injury by means of a hard blunt instrument; 

3* Injury by means of hands & fists; 

4* Injury by means of a violent fall to the ground; 

3, Injury by striking her head on a hard object* 
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It Is evident from this indictment that the Or anil .Jurors them¬ 
selves, did not know, and could not determine, how the decedent 
came to death, 

Murderers do not apply a selective weapon process when commit¬ 
ting a murder, -vor do they, when inflicting the fatal injury, apply 
the destructive energy with such skillfull dexterity that the 
result turns out to he a remarkablly uniform force gradient confix*- 
ed to a particular area of the victims face. It was concluded that 
the injury of this case was caused by a single impact of great 
force which had first contact at the point of the skull fracture*# 
Count 1, of the indictment is untenable because (a) a long 
handle mechanically affixed to the bottle would have been indesp- 
stww ensable if the bottle were used as a weapon ; (b) the bottle 
would have boon far too fragile to cause the skull fractures; (c) 
if the bottle shattered, there would have been hits of o^lass about 
the wounds and on the dross, if the bottle did not shatter there 
would still have been :sicroscopic particles of glass in and about 
the wounds, Hoaenborg was unable to find evidence that a bottle 
was a weapon and there were no bits of glass on the dress exhibited 
in the courtroom. 

Counts 3 , 4,and five fall at once because of the perfect eonditior 
of the clothing and the perfect condition of the body except for 
the wounded left side of the face, 

Ihe remaining count, count two, might refer to the instrument 
which caused the injury were it not for the fact that the medical 
e x a mine r was unable to find evidence of weapon at all# 

The destructive energy of this ease must have been generated by 
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the rapidly moving body of the unconscious wor^an coning Into violent 
impact with a. highly resistive stationery object, Because IT (a) 
the destructive energy wa3 moving and (b) the body waa reclining 
on ground or other hard substance there would have been other inj¬ 
uries to the back of the woman*s head due to the head being driven 
against the hard substance; if (e) the woman was standing, the body 
would have been knocked violently to the ground and there would 
have been severe injuries to the back and/or sides of the head 
and body; if (d) the woman was sitting the sane would apply, and if 
(e) the sitting was under clroucatanoes where the body could not 
easily bo noved, the r:eck would have been broken and there would 
have been other body injuries as well* Anyway the excellent condition 
of tiie clothing rules out any possibility of a fall or any other 
contact with the ground* moreover, the body could not have reposed 
on wet or any other ground while dressed in the clothing exhibited, 
nor oould the body have reposed in that clothing while out in the 
rain* because of i;hc absolutely perfect condition of the shoes ex¬ 
hibited, the woman could not have walked even one step in wet soil, 
or for that natter, any other soil* Ihence whon killed the woman 
must have been entirely surrounded by clean soft objects, except 
for tho area toward the front of her left face. Also she must have 


been sitting up when the impact occured, and must have remained 
that way for only a short period, otherwise there would have been 
either no blood on her clothing at all or very much sore than was 
shown* ihe deduction cannot be concluded because Rosenberg was 
unable to find the microscopic residue which would have indicated 
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the hard object with which the front, center, turn left side of the 
woman's head cose into violent impact* 

Thus it is that while the prosecution charged murder, something 
definitely other than murder was produced, and nothing being shown 
to Indicate that the death was due to any human intent, purpose, 
plan, deed, or negligence no corpus dillecti was established* 

Thus in suaccary this I mp oratnt evidence of the medical examiner 
shows: (at) the body of an aged woman was found under suspicious 
circumstances; (b) the woman was killed by a single Impact; (c) 
the woman was very old, seriously ill, and dead drunk before the 
injury; (d) the body was surrounded by clean, resilient objects 
when injured;(e) the woman was in rapid motion when injured; (f) 
there was no evidence of the means by which the injury was sustain¬ 
ed; (g) the woman might have been dead before the injury; (h) 
unintelligent interpretation of the circumstances resulted In a 
murder theory which later investigation refuted* 

(This typewriter sticks and doubles occasionally but is the 
best and dearest available) 

The failure of counsel to attack, expand, and expose this 
evidence so that the prosecutor’s Jury would be deprived of any 
possible excuse for conviction was indeed, a gross negligence* 

2gg BOTTLE 

Police officer Murray testified that on Sunday morning 
August 29, 1943, he walked about the "scene* picking up pieces 
of glass, part of a lable *^ood Hye", and a tax stamp Ko* 2SH 
individual to the Tivoli Liquor store, at fourteenth & Park Hoad* 
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Hha Tivoli Store proprietors testified that they sold defendant 


a bottle of Sherwood Rye Liquor on Saturday August 28, 1943* 

this bottle, according to Murray and the proprietors of the 
Tivoli store, caused the poliee to come to defendant’s hone and to 
the n arrest w * Defendant had a pint bottle of liquor standing 
on the table in his roots, when the police walked in Monday, August 
30, 1943, at SAi'. The lable on the bottle — sharply contrasting 
colours — large black letters on a yellow background — a short 
brand naas — not Sherwood aye — was standing lable outward with 
the back of the bottle against sozne books — and the name of the 
liquor could be read t we n ty feet away by anyone with average eye¬ 
sight* Murray looked at the bottle, read the naiao and walked over, 

picked up the bottle to, as he testified at the trial, rt look at 

the stamp number to see if it was the bottle defendant purchased 
from the Tivoli Store on Saturday* 

There is no need to burden the tine and attention of the 
court with a discussion of the lengthly perjury given by aiurray 
and the Tivoli proprietors, because no Sherwood Rye or other 
bottle was ever produeed* 

The prosecutor produced a small cardboard box which, when 
shaken, sounded like glass, but might have been marbles* He also 
withdrew a small slip of paper from the box and pretended to read 
a nursber 2312, but did not otherwise exhibit the slip of paper* 
There was no part of a lable *Jbod Rye”* The contents of the box 
were not exhibited, nor shown to be glass, of if glass, what kind 
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of gl&ss, and frees what source or the sane source* The alleged 
glass was not shown to have been a bottle or what bottle* Defend* 
ant 1 3 fingerprints were not on the alleged pieces of glass* Neither 
this alleged bottle nor any other bottle was ever shown to have had 
any connection with the alleged homicide, with the decedent, or 
with defendant, and the medical examiner made no teats to determine 
presence of blood, skin, etc., on the alleged nieces of glass* Thus 
this illusory bottle turned out to be nothing more than a SMokeaerexH 1 
to conceal the fact that '-'rs • Smith played a solitary role in nrik 
sending the officers after defendant, and likewise the fact that 
defendant was brought into this case by dragnet methods and not 
otherwise. The testimony given by the Tivoli Store proprietors 
was mutually cumulative perjury in almost every respect and was 
given to obtain the favour and protection of the police* 

Instead of pouncing upon this fraudulent evidence to expose, 
discuss, and otherwise unwrap its true character so that the 
prosecutor 1 s jury would be deprived of any excuse to base a con* 
viction upon it, defence counsel sat quietly in his chair and 
allowed the pretense to pass exactly as presented* He even failed 
to cross examine the witnesses in order to clearly silhouette 
their perjury* 

TB S SLDgghY a£A3BAIHSD XAB 

Two boys, fifteen years of age, saw an elderly grayhaired man 
with some sort of stain on his shirt, one of the boys thought it wf\s 
md, pass within three to five feet of then while in Reek Creek Pa* K 
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near sundown on August 28, 1945# The man strolled leisurely by 
the hoys sayd, picked a twig from a tree and passed out of sight, 
The boy8 saw that again outside the Park waiting at a bus 

stop at Conneotieutt Avenue and Tilden Street# 

A bus driver stated that a nan with something on his shirt 
boarded his southbound bus at Connectieutt Avenue & Tilden Street 
at 8jOS or 8;06 PM, on August 28, 1943# The man did not particul¬ 
arly attract attention and the driver was unable to give a descrip¬ 
tion# The last seen of the man was when the driver happened to 
look around at Sixteenth & Bye Streets, 5# W# 

All though under pressure from the police to identify defend¬ 
ant, the boys insistently maintained that defendant was not the man 
they saw and described that man as much older and of greatly 
different appearance# 

The bus driver at first insisted positively that defendant 
was not the man he saw, but under pressure, the driver weakened 
to the extent that he became uncertain# 

In order to overcome this situation the police "procured* the 
services of a Miss Ninette Sherman who identified defendant ae a 
man with something on his shirt whom she claimed to have seen an a 
southbound Connectieutt Avenue bus at 8;30?M, August 28, 1943# end 
to testify that she went to police headquarters on August 30, 1943, 
to select defendant from a lineup# The court should kindly give 
oarefull attention to "the woman on the bus* element of this case 
which has been set amt on pages 2$ to 30 of the fppendax hereof# 
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"he court should also please note that defendant wag never 
placed in any lineup whatsoever, 

?ne hours selected by fcosenberg (6-8?*) for trial purposes 
for the alleged homicide were evidently caused by the incidence 
*reyhfi..r€>d Oi.u man m th soxoething on his shirt, but the 
selection was a poor one. The weather report indicates that the 


hours — o-3?f-eastern war tirse, were daylight hours. The 

picnic rrounce of the Park wore reportedly so crowded during 
those hours tnat one could scarcely find atendin' room there. Jhe 
notice questioned scores of persons, guards,attendants, picnicers, 
oart v .-ers, q ^'•, but 210 one could be found who saw anyone rcsejab- 
' Lxn - deiendant, or the dead woxcan, and only the boys noticed the 
elderly grayhaireh aan, ••‘oreover, no one could be found who saw 
or .icard any indication of t2?e alleged hoaicide. 

ivecausc of his injured spine resulting from, naval service, 
defendant wore especially constructed soles on his shoes, defendant 
footprints were not in the Park. 

©fondant has brown fair with a distinctly red sheen. In fact 
defendant nas often boon called n Ked w . At the time of this case 
defendant appeared to be around thirty years of age — some thought 
corsiderablly less. Jhe witness T. C. Hutchenson, who saw defend- 
ar.t at fourteenth ,1 Park load at 9;30PM, on August 20, 1943, desc- 

ri;,e ' :! l6f0ndArit,s condition on two occasions during tills proceeding 
as n :ze was covered with blood — looked as if he had been wallow¬ 
ing in oxood; there was blood all over his face, hands, arras, and 
s**irt; was covered with dirt, and he was staggering? Assuredly 
this does not sound like an elderly ;J reyh*ired au with somethin. 
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on his shirt strolling leisurely through the Park* 


This evidence of the old rrjan of the Park was obviously 
without probative or evidentary value and served no purpose other 
than to fill out the pretence of a trial given defendant* however, 
it was within the power of defcnoe counsel tc produce r^ny 
witnesses who saw defendant Just before his fight and just after 
his fight ( i *6. 3 between 9$15Ph and 9$45P.V on August 28, 1943*), 
but here again counsel was grossly negligent* 


PiK WaiAi. CP Trig RESTAURANT 

"This entire prosecution stemed from the testl.mony of & 
barmaid, nrs* Kitty Smith, employed in the Walsh Restaurant 
at fourteenth Newton Streets, N* v *«, near Park Hoad* (supra p*4) 
who identified the dead woman as * a woman R with whoa she saw 
defendant talking for a short while in that restaurant between 
6$50PSS and 7$30PK, on August 23, 1943. Pertinent parts of the 
Smith testimony arc set out in the append®* hereof. Page S3, to 
which the court should also give their kind attention* 

The woman of the restaurant was kno*wi to defendant only 
casually* defendant has an excellent memory but does not easily 
remember names* however, defendant eould clearly recall the 
appearance of this woman and give an excellent description which, 
as matters turned out, was greatly different from that of the dead 
worsan* This wo£'Ar of the restaurant was of that rare feminine 
group to whom her world owed much more than it would ever oay* Her 
pay-day was near and defendant did her a small service in the 
restaurant oy paying her bill and later by buying her a bottle 

of the Calvert Reserve liquor* 
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Both Mrs • Smith and the police knew that this woman of the 


restaurant was not the dead woman* In order to overcome the 
constant threat this woman of the restaurant extended over the 
success of this malicious prosecution, the police advertised in 
the press as folllowa j 

"Morton confesses to Grooms murder"* 

"Self confessed rapist snd slayer being 
held at district Jail"* 

"Blood stained garments strewn about his room” • 

A photograph of defendant, which was an excellent likeness, was 
published and them 

"Morton met Mrs* Grooms in a restaurant on fifteenth 
3treat after 9;30PM,Saturday, August 28, 1943* 

Shis malicious propaganda had wide and repeated circulation 
&3 news and came from Mur r ay , the composer of the alleged state¬ 
ments . it will be noted that the remarks "Morton met l%lrs* Grooms 
etc*, indicated a time that was more than two hours after defend¬ 
ant took leave of the woman of the 3alsh Restaurant at fourteenth 
& Park Hoad* This, coupled with defendant’s photograph and remain¬ 
ing propaganda, would of course, indue# the woman of the restaurant 
to consider herself to be entirely excluded as a possible witness 
In this case* Defendant attempted to Insert a paid advertisement 
in the Washington Evening Star in an effort to oontaot this w o me n 
of the restaurant, but waa prevented from doing so by accomplices 
of appellee at district Jail who had out defendant off from the 
mails and the outside world* 
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Aside from the barmaid Smith, there were four other persons 
present in the Walsh Restaurant during the critical period who 
would have, and who would have, given evidence contrary to, and 
decidedly different from, that given by Mrs* Smith. 

Of all the negligences of trial counsel, the moat inexcusable 
was his failure to seek out and produce the woman of the restaur¬ 
ant, and the four other persons indicated above, as witnesses* 

BLOOD lypss 

Medical Bxaalner Koaenberg typed the blood of the d ead woman 
and found it to be a rare sub-classification of the general *3* 
group* This was reported in the press and widely discussed at the 
jail* Rosenberg then sent a specimen of the dead woman’s blood along 
with her clothing and defendant’s elb thing to the Federal Bureau 
of Investigation Laboratory for blood typing* The ? *B*I*, "scient¬ 
ist 0 reported that (1) the blood on defendant’s clothing was types 
q A" and "0*| (2) the blood on the dead woman’s clbthing was type 
* A* j and (3) the dead woman’s blood oould not be typed * Defend¬ 
ant’s blood has since been typed and was found to be type "0** 

These types are referred to the international standards* 

There are four general classes Into which all people of the 
world are divided by blood types* Theae are ■A*,*AB",*B* k *0** 

Blood types are obtained from certain characteristics of the red 
blood cells* These cells are extremely fragile and the blood 
specimen must be refrigerated at a specified temperature or the 
eells deteriorate too rapidly to permit accurate typing tecta to 
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be made* The red cells, even when carefully refrigerated and 
chemically treated, are unfit for use after seven days* The blood 
cells of this criminal case, except for the test of the woman’s 
blood by Rosenberg, were exposed to high temperature and humidity 
for & period of approximately ten days before any attempt was made 
to conduct typing tests* The teste when finally made were bound to 
be unreliable, and that they were unreliable, is indicated by the 
conflicting results obtained by Rosenberg and the scientist* Were 
it not for their unreliable character, so me interesting — perhaps 
startling — inferences could be drawn from the above typing tests* 
At the present time — twelve years later — blood chemists believe 
that there are sls »uary different blood types as there are people 
on earth* 

3OIL COMPARED 

Police officer Murray alleged that he found soil in one of 
the cuffs of the trousers worn by defendant in the fight with the 
yoker, and that he went to the Park and at a point ten feet east 
of waere the body of the woman was found, scooped up a bit of soil 
which he placed in an envelope* On three well spaced occasions 
during the trial of this case, Murray read a letter of transmittal 
addressed to the Federal Bureau of Investigation laboratory request* 
ing comparison of the soil of the envelope and the sell which he 
alleged he found in defendant’s trouser cuff* Each of these three 
readings was accompanied by much impressionistic drama calculated 
to instruct as well as to create a considerable degree of suspense* 
Finally the ?*B*I. f "scientist 1 * appeared and after attesting to 

his college degrees, testified that the soil of the trouser cuff 




BEST COPY AVAILABLE 

from the original bound volume 


and that of the envelope were Identical when coopered as to their 


colour*• 

It is well settled among soil chemists that two soil samples 
taken from two points within the same geographic area would, when 
subjected to the same conditions of ambient temperature, relative 
humidity, handling, storage, etc*, for a period of seven to ten 
days, as was the case with the trousers & envelope, be identical In 
every respect, including their colours* Ibis is true because soil 
colours vary rapidly In accordance with changes of ambient temper* 
ature, moisture, and density, and because the surface soils of 
relatively large geographic areas, such as an area fifty miles in 
diameter around »Vashington, reveal the same chemical analysis* 

An additional difficulty with this soil evidence is that on 
the Sunday morning after the fight, defendant, in an attempt to 
wear the light weight summer trousers, brushed then clean, includ¬ 
ing the insides of the cuffs. Hence there could have been no soil 
in the trouser cuffs when SAurray unlawfully seised the trousers 
on the following Monday morning* 

Obviously, evidence of blood types and coil colours were here 
amp&byed to provide the prosecutor's jury with an excuse for convict* 
ion* At best this sort of evidence turns the criminal trial into a 
theatrical which degrades the proceeding and alarms the public* lbs 
experts for one side are strongly affirmative while those for the 
other side are just as strongly negative* The jury ia swayed to the 
side which presents the most convincing "experts** However, sinee 
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the prosecutor of the present ease offered this sort of thing in 
evidence, it was the duty of counsel to present expert testimony in 
order to deprive the prosecutor’s jury of any opportunity to base a 
conviction on it, and when he failed to do so he was guilty of e 
gross negligence* 

Sxperimentally derived clues, in the hands of skilled investig¬ 
ators , are an Invaluable aid in the solution of crime* But because 
of their indefinite - inconclusive character, their use as evidence 
is a clear indication that the ease on trial has not been solved* 

In the present case. Blood types and soil comparison were utterly 
worthless even as clues and the use as evidence thereof was fraud¬ 
ulent* However, by distilling, filtering, washing, and mlereseop- 
icalling examining the residue from the deed woman’s injuries, Ros¬ 
enberg could have determined the manner in which that injury (a) 
was sustained* The result would have 'ylwtiidil yielded e valuable 
clue - but not evidence* The evidence comes after the possibilities 
afforded by the clue have been traced down* The proof of the clue 
resides at the end of the trail where ample direct evidence will be 
found* 


uses. 


Ihe prosecutor produced an elderly women, a small, thin, gray¬ 
ing brunette, of about sixty five years of age, named &rs* Sdna Vol* 
who was described as the decedent’s sister* The only evidence given, 
by this witness was that she last saw her sister alive at Fourteenth 
& X Streets, H*K*, at 4$5QR£, August 28,1945* It can be proven that 
this woman watched the decedent board a taxicab in front of their 


- 
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heme at 6$30PM on that day# 


Another witness , Jeffers, described aa a friend of Volz and the 
decedent, gave testimony which was exactly cumulative to that of 
Kra* Volz, xhis is significant# 

airs# Bertha Millar, another barmaid from the Walsh Restaurant, 
was called to eay that she was in the restaurant during the critical 
period and that defendant came into the restaurant before 4PM, on 
the critical Saturday In an intoxicated condition# 2iat was all# She 
did not give, nor was she asked to give, any evidence with respect 
to persons present or events of the restaurant# It can be proven 
that this witness was not in the restaurant at all when defendant 
was there on the critical Saturday nighty and that everything she 
said was perjury# Hie only purposes for calling this witness were 
(1) to bolster the perjury allready given by the barmaid Mrs# Smith 


in regard to time, and )2) to emphasise a degree of intoxication 
for defendant, which was false# Defendant was not on trial for being 


in a restaurant nor for intoxication# Nevertheless, counsel allowed 
this testimony to pass without any effort whatever to expose it as 
irrelevant, isnsaterlal, and fr&udaiunt# 

Hr a# Dorothy leano, from whose apartment defendant was return¬ 


ing when accosted by the yoker, testified that on Sunday morning 
August 29, 1945, defendant visited her apartment and told her of his 
fight with the yoker,(whom defendant then called a pickpocket), and 
that defendant exhibited his Injuries, etc# Defendant, she said, 
specified the location of the fight aa "right down here" (meaning 
near the apartment)• Defendant described the yoker as "a tough him*. 
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- ars. Teano said* The witness stated further that defendant was 

carrying a large sum of money* (which she could not have known except 
by reading newspaper propaganda circulated by Xurray)* The witness 
stated further that defendant went out, bought numerous food items 
loe cream, cake, milk, etc*, and came back and fed the children* 

(a small boy and girl whose father was away in the armed service)* 

The prosecution introduced photographs of a broken table or 
bench and a piece of wood* There was lengthly testimony as to when, 
where, how, and by whom, these photographs were made, but there 
was nothing whatever to show that these items were in any way conn* 
eoted with the circumstances of the finding of the body, and the 
actual furniture and piece of wood were never produced or exhibi¬ 
ted. Assuming that these photographs were made of items found in 
the Park, there waa nothing to shew that they were not among the 
many broken tables or benches and pleees of wood which can be 
found in the picnic grounds at any time* 

The unread newspaper, taken unlawfully from defendant's room by 
Murray, and a liquor bottle, Alagarded by defendant at police 
headquarters, were brought to the trial by the prosecutor but only 
the newspaper was offered in evidence * Nothing was shown about 
either the newspaper or the bottle to have had any connection with 
this criminal case* The bottle appears to have been usefull to the 

prosecutor because when he picked up, and rattled, the box of D 
alleged glass (supra page 16) he also picked up and waved this die* 

garded bottle and while doing these things shouted “the bottle”,"the 

bottle*• 
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Murray testified to the alleged verbal inculpatory statements 
(supra page 6), which were repeatedly referred to by the trial judge 
prosecutor, etc*, in the presence of the jury as *the confession®* 
The court should kindly note that these alleged statements were: 

1* too indefinite to be admissible as evidence, 

2, dlaproven by two prosecution witnesses, 

3* shown to have been involuntary even if made, and 
4* proscribed by noSabb v* U* 5* 318 3* S* 332, as a violation of 
defendant's guarantees under the Bill of Rights* 

*hen the prosecutor concluded his presentation he had shown 
that i 

(a) an aged, seriously ill woman, who was also highly intox¬ 
icated, had cone to death by mean* unknown, 

(b) no corpus dillectl could be established, 

(c) no time for the death could be established, and 

(d)no place for the death could bo established* 

She £prayhaired old man with something e£V his shirt, the 
alleged bottle, defendant's clothing, blood typos, soil comparison, 
the photographs, the newspaper and defendant's bottle disgsrded 

j 

police headquarters, the evidence of krs* Smith, Mrs* Miller, Mrs* 
Teano, Mrs* Volz, and Jeffers, Dr* Mogab, etc*, were all without 
probative or evidentiary value and were fraudulently admitted to 
evidence * 

In other worda, despite suppression of the actual facts, rearr¬ 
angement, falsification, perjury, and other fraud, the prosecution 
wae still unable to produce s crime and/or to connect defendant 
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therewith. But the prosecutor had his own jury, and defendant 
lacked competent effective counsel# 

On the stand and under oath defendants 
1# Denied the alleged crime or knowledge of it, 

2* denied making the alleged verbal inculpatory statements, 

3# A-enied doing the things the alleged statements were calculated 
to show that he had done, 

could 

4* denied knowing the decedent as far as/then be ascertained, 

£• gave a complete account of his whereabouts from early Friday 
(the prosecution seemed more interested in ?riday than in the 
alleged critical Saturday of this ease), through Monday, August 30, 
1943, naming places visited, persons present at those places, and 
gave all details connected with surrounding circumstances & ©gents, 
including the time of day in each ease, 

6. particularly described the two women present in the Aalsh 
Restaurant (aside from Mrs# Smith) on Saturday night of August 28, 
1943, and thus established that neither could have been the woman 
whose remains were found in the Park# 

2y the rules of Anglo-American law defendant's evidence, which 
incidentally, was the only rational, coherent, systematic pattern 
of evidence ever given in this case, and which could not be shaken 
by cross examination, carried a preponderant weight that could 
be upset only by a strong showing to the contrary# But the prosec¬ 
utor told the courts 

*H0TSX5G IX RKBUTOAL TOOK H0SCE&* 
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Sometime prior to the trial counsel told defendant "you were 
well known up there" (meaning In defendant’a neighborhood) and gave 
defendant to understand that he had many witnesses coining to the 
trial* Inis took place in aid-Beweaber, 1943, and at that time both 
counsel and defendant considered the trial to be far in the future* 
The total oaae perspective Indicates a possible fifty or sixty un¬ 
called witnesses whose testimony would have been vital to the defense 
and many of these witnesses would have given testimony which would 
have been cumulative to that of defendant* • But counsel did not 
produce any witnesses whatever all though he knew all of them were 
readily available* This was counsel’s most inexcusable negligence* 
Counsel could have advertised and thus contacted the woman of the 
ftalsh Restaurant but he flso failed to do that* 

V&en this trial herein began, defendant was suffering from 
( 4 ) several naval service connected incurable disabilities, inc¬ 
luding a back or spinal Injury, (b) concussion, shock, sprains, 
bruises, etc*, resulting from the encounter with the yoker, and 
(c) "the treatment" used to prepare prisoners for trial at district 
Jail (supra page 3) which included deprivation of almost all requir¬ 
ed nourishment, sleep, medical attention, and of the medications 
of which defendant had been in receipt prior to arrest* Defendant 
was therefore in very poor condition for a trial and the great wonder 
is, not that defendant was unable to defend himself, but that he 
survived the trial at all* Defendant has a heart injury* She spinal 
injury reacts adversely through the involuntary nervous system to 
the heart, gastro-intestinal system, ete*, the reaction at times bee- 
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Qiaos acute resulting in very low body temperature, high pulse rate, 
and other such things* Defendant’s pulse once became so high that 
its presence could not be determined by ordinary means* Heart spec¬ 
ialists evaluated this condition as very dangerous* 3hen defendant, 
having one of these reactions on December 4, 1943, moved the trial 
judge for a short continuance because of illness, there vas excell¬ 
ent ground for the motion* Ihe prosecutor called Deis Rosenberg 
and Murphy from the coroner's staff, and Dr* Randall Haas from the 
U* 8, Public Health Service, to examine defendant* Rosenberg & Mur¬ 
phy were not medical practicioners and made no examination whatever 
of defendant * Dr. Haas told the prosecutor that defendant had sub¬ 
normal temperature and a pulse rate of onehundredeighteen and one 
half, (113*5), and that defendant might collapse at any time* Ihat, 
Haas said, vas as far as he could go in determining defendant's 
actual physical condition with equipnent available at the court 
house* Defendant's counsel was not present for this examination and 
defendant was not allowed to have his own regular physician to make 
an examination* The pulse rate determined by Haas represented a one 
hundred percent increase over defendant's ordinary pulse rate* Upon 
returning to the courtroom, defendant again moved for a short cont¬ 
inuance* Said the court n I have other information* Either take the 
stand or loose your chance to testify” • Oils vas well in advance of 
the report filed by Haas and before Haas could have even talked to 
the judge* Defendant took the stand but because of his physical 
condition, made a very poor shoving* 

At the time of this prosecution the general public believed 
defendant to be innocent* In fact everyone was most suspicious of 
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the whol e affair* Oddly enough, the prosecutor * a jury clearly rev¬ 
ealed their belief in defendant's innocence and this brought pert¬ 
inent remarks from counsel* In his summary the prosecutor told his 
jury: 

* Suppose he is innocent* Ihats just tough* 

Expressed in terms of courtroom feeling, the prosecutor »* manner, 
vocal modulations, etc*, these words would read: 

* tie all agree he Is innocent* Ho one ever said he was not* 

We cannot help that* You are here to convict him whether 
you want to, like to, or not ? 

Later the prosecutor told his Jury: 

* 'Se can put his infant son in an orphanage *. 

It is little wonder that defendant's brother told defendant: 

” A pack of monsters ganged up on you *• 

Or that a U* 3* Senator referred to the prosecution of defendant as 

* An atrocity *• 

Uhen instructing the trial jury the judge told them: 

1* To consider the evidence presented by the prosecution tt llke 
footprints in the snow leading to defendant's door n * 

2* To (in effect) disregard defendant's testimony as false* 

3* To (in effect) consider defendant as having confessed to the 
crime charged* 

An understand of this prosecution might be enhanced if defendant 
affirms that Urn n the trial began he could, had he known of his 
right, have presented an affidavit of bias & prejudice against the 
trial judge which would have been legally competent in every poss¬ 
ible respect* 
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Another important fa©tor Is that at the beginning of and during 
the trial, Washington gambling syndicates were offering odds of one 
hundred to one that defendant would be acquitted* Assuredly, anyone 
In a position to affect the outcome of the trial could hare realised 
a heavy gain from a relatively eat s 11 wager if the trial ended in 
oonvletion* 

It has been charged that defendant was represented by trial 
counsel of his own choosing* Ihis Is false* fose weeks after the 
"arrest" defendant began an effort to contact one of Washington's 
mose prominent criminal attorneys* This effort was frustrated at 
every turn by accomplices of appellee at district jail who had shut 
defendant off entirely from the snails* Subsequent developments ind¬ 
icated that defendant could have had the aid of this attorney if 
contact could have been made in time* Anyway defendant was rushed 
to trial before the contact could perhaps be wade in scaee other way* 
The brief pre-trial period of this ease, ninety two days, establish¬ 
ed a record for mUi srurder trials that has never been equaled* 

A legal authority has said that a party who attempt's to repres¬ 
ent himself in a legal proceeding has a fool for a client* There 
appears to be much truth in tills* But defendant has not been finan¬ 
cially able to employ counsel and has therefore been obliged to 
carry on as best he could alone* -he indications were however, that 
several of defendants efforts would have been sucoessfull If access 
to, and privacy of, watts the U* S* galls had not been denied, and 
defendant had not been subjected to numerous harrassmenta, etc*, 
while carrying on legal proceedings* 
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The case was appealed; Norton ▼. TJ* S*, 147 3d* 23* Just 

before the trial began, counsel was called up for millitary service, 
and went Into the Havy when the trial was concluded* defendant was 
then represented by other counsel* At the time his summary to the 
jury was given the prosecutor began falsification of the trial 
record and between the time trial counsel went into the JJmvy and the 
time appeals counsel took over, the said record was falsified on 
most,if not all, vital points* iheae falsifications were reflected 
in appellants brief to this court on that appeal and in the opinion 
of this court in that case. 

Defendant was locked In the jail and was not consulted by appeals 
counsel nor given opportunity to assist in developing appellant's 
brief, hence defendant cannot be charged with neglect when the case 
was originally brought here• 

opinion of this court which resulted from the original appeal 
appears to have had three irajor purposes, (1) to establish a terrify¬ 
ing murder, (2) to justify the conviction, and (5) thus to provide 
a satisfactory showing for the legal volumes• "These aims were achiev¬ 
ed by (a) rearranging the facts and evidence adduced at the trial so 
that these would have an entirely different value and appearance, (b) 
adding testimony and other evidence that was not adduced anywhere, 

{c} conoealing testimony and evidence actually adduced, and by (d) 
citing opinions, texts, statutes, and authorities appropriate to 
a,b, and c, but not to the actual facts of the ease on appeal* 

She opinion says "It is not necessary to review in detail the 
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gruesome evidence presented by the C-overnmer. t n , and then goes on 
to use the words bruised, badly beaten, wounded, nearly nude body, 
killing, killer, killed, dead, trorder, blood, bloody, wounded about 
the neok, hands, wrists, hips, thigh*, buttocks, and privates, 
and other generic terras about twentynine times in the short opinion 
Yet, nothing was adduced or offered in evidence at the trial or 
elsewhere which would Justify the use of these gruesome details 
which the opinion found that it was not necessary to review. Hence 
they exist only in the opinion, 'The trial evidence showed that the 
body was fully, cleanly, neatly, and wlthall,rather expenaivly 
clothed when found. The only evidence of injury was the severe 
injury to the center, and left side of the face, and there was no 
evidence of corpus dillecti whatever. Perhaps the party who falsi~ 
fled the trial record and the writer of the opinion thought that 
the gruesome details of the opinion sight help to conceal the 
obvious lack of corpus dillecti, 

toward the middle of the second pai*agr&ph of the opinion the 
composer thereof put words into the south of defendant by alleging 
that * he admitted being with **r 2 # Groan© in the Park” • defendant 
testified that he was not in the Park, nor any other place with I2Ts 
Grooms, and that as far as could then be ascertained, he did not 
even know xrs, Grooms, 

Another falsification of the opinion is " with his permission *** 
blood was found on his *** privates; *** also scratches on his 
hands and arras 11 • 

Hhm opinion found * a broken whiskey fetttle near Mrs* Grooms*s 
body. Identical with one which had been purchased by appellant from 
a liquor dealer", 

< ■ 
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a cottle of the same kind and 


1h« opinion further found " 
bearing the seruj 3 tan? nunber as one found at the a acene B of the 
murder. Still no such bottled, resaaante of bottles, or any bottles 
whatever were ever in evidence* As for the scene of the szarderj no 
corpus dillscti ?ras ever Established and nothing whatever was ever 
offered in evidence to establish a place for the alleged homicide 
and all concerned 'yero severely reticent regarding the scene where 
the body was found• 

The prosecutor brought the bottle ^lioh defendant discarded at 
police headquarters to the trial but that bottle waa not offered in 
evidence and no one claimed that it had any connection with this 
crirdnal ease whatever. 

This revolting deception, subterfuge, and falsification is 
everywhere in the short opinion but the writer thereof did not 
reach full fora until dealing with the alleged verbal inculpatory 
statements t 

"the rules governing reception in evidence of admissions are 
much less onerous than those concerning confessions. There was 
no reason for an instruction as to the difference between an 
admission and & confession* That was a question of law, not 
for the Jury, but for the trial judge* There was no reason 
for an Instruction on what constitutes an involuntary confess* 
Ion because no confession was offered or received in evidence* 
-*** Moreover, an instruction concerning in voluntariness of 
confessions was offered in appellant’s behalf and given by 
the trial Judge* >ew There was no error here** 

Tror. this and the facts it is concluded that: 

1* 3o confession was offered or received in evidence, because 

2* The alleged verbal inculpatory statements were actually merely 

alleged admissions colourless with respect to guilt and subject 

to the rules governing such alleged admissions, however 

5* The trial judge could treat those mere alleged verbal admissions 


f 
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as & confession of the crime charged and instruct the jury to that 
effect if he vented to, even though doing so caused defendant f s 
conviction; and 
4.*1here was no error here*# 

That part of the opinion alleging that an instruction concerning 
involuntariness of confessions was given with the expressed satis¬ 
faction of trial counsel is false, lhat instruction came from the 
prosecutor and was given over repeated objection of trial counsel. 

It can be said for trial counsel that he did attempt to have the 
trial jury properly instructed - - all though that is about all 
which can be said favourablly of trial counsel as far as this case 
is concerned. 

In the last paragraph the opinion said n the ^eRabb <315 TJ.3. 
332) and Mitchell (332 U.S. 65) cases, relied upon by appellant, 
provide no basis for reversal in the present case. Here there was 
no delay in taking the accused before the Commissioner. On the 
contrary, the record, at several points, indicates prompt compl¬ 
iance with the requirement of the code" • The court then cited 
Section 595 CSC 18, which has since been supplanted by Rule 5 (a) 
of the federal Rules of Criminal Procedure, both of which command 
immediate arraignment of suspects before judicial authority prior 
to detention for questioning. The MeNabb & Mitchell eases prosc¬ 
ribed the alleged verbal inculpatory statements of the present ease 
as a violation of defendant's guarantees under the 3111 of Rights. 

Ihe uncontroverted, undisputed record shows that defendant 
was seized by police on what, in their minds amounted to suspicion, 
and carried directly to polios headquarters for the purpose of 
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eliciting inculpatory evidence from defendant, and that defendant 
was held at police headquarters for a period of x±s five hours or 
more, during which many police officers, together and In relays, 
and a medical examiner attempted to obtain Inculpatory evidence 
from defendant, and that defendant was forced to strip to the nude, 
and that defendant was not arraigned before the Commissioner until 
a police officer felt himself to be in a safe position to claim 
Inculpatory evidence, and that thla entire criminal prosecution 
herein proceeded upon the Inculpatory evidence claimed by this pol¬ 
ice officer* 3ma defendant*s case was squarely under the McKabb- 
*Itcfcell rule which imperatively commanded reversal* 

a complete examination of the opinion of this court in terms 
of the actual facts, together with a complete examination of both 
in terms of the cases, texts, statutes, and authorities cited in 
the opinion, would burden the time and attention of this court 
far beyond the requirements of the present appeal* In addition to 
what has allready been written in this respect, it will probablly 
satisfy the purpose to add that if defendant*s case had been rev¬ 
iewed in terms of the actual fa -eta as adduced in the trial court, 
the cases, texts, statutes, and authorities cited in the opinion 
c o m m a nde d reversal on every basic element of the appeal* £• a*, 
Wlgmore, cited in the opinion, has condemned prosecutions comparable 
to that of defendant, in stronger language then defendant has ever 
seen or heard coming from any lawyer, jurist, or other legal auth¬ 
ority, including Wlgmore otherwise• In one pla ce Wlgmore, in effect, 
equated pollee officers, who act as did these in defendant*s case 
with paranoids — generally lunatics* And be mas very close to truth* 
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briefly, by falsehood, subterfuge, deceit, hypocracy, etc., this 
defendant was denied an appeal when the ease was up here before. 

Lest defendant be mi sunders toed, the court should kindly note 
that the foregoing remarks are not, end are not Intended to be, 
an attack upon the character, reputation, veracity, or Integrity 
of the members of this court. Information earning to defendant over 
the years, which was gathered from press reports, conversations 
with other prisoners, opinions of this court, etc., indicates that 
this court traditionally "leaned over backward" to be Just, fair, 
and equitable to all litigants who came here, and defendant would 
himself be a con temp table liar if he I stated that he had derived 
anything but the highest respect and regard for this court from 
the information which has thus eeae to him. 3he atta-ck on title 
former appeal is really an atta-ok upon that transient disturbance 
which generated the opinion and as such serves to point out that 
defendant was denied an appeal when the ease was here before. 

She opinion on the former appeal was written by Justin Miller. 
Hot the fire sent honourable Wilbur K. Killer. 
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sg4ggjgag op aoTioas case 

Zhe motion to vacate judgment and sentence now on appeal 
(app. page 1), was filed on April 6, 1955* The court below 
appointed counsel an April 20, 1955# The latter filed a memorandum 
in support of notion to vacate (app. page 14), on Hay 25, 1955. 
Appellee filed a memorandum in opposition to both motion to vacate 
and r^eiEoranduir. in support thereof on &ay 26, 1955. (app. page 16)♦ 
There was a hearing (app. page 20), on &ay 27, 1965, and the court 
denied the motion. A notice of appeal followed on June 22, 1955, 
and the case was doeketed here on August 1, 1956. Pertinent docket 
entries are set out in the appendex hereof on page 22• 

Defendant was not notified of the, appointment of notion counsel 
and heard of this appointment Indirectly on & ay 24, 1955. Defendant 
therefore, had no opportunity to consult with counsel or to suggest 
and assist in the preparation of counsel's memorandum in support 
of the motion to vacate. 
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1* 'Ztiz motion to vacate char gad violation of a fundamental 
Constitutional right 

2. 2ae charge in the motion was cognisable under Section 2255, 

V. S. Code, Title 28 • 

5, The charge in the motion was sufficently verified by counsel 
appointed by the court 

4* Verification by motion counsel that (a) the trial judge was 
biased, (b) the alleged verbal inculpatory statements were 
erroneously admitted to evidence, and (c) the use of non- 
probative evidence to obtain the conviction, all added great 
weight to the basic charge 

5» The rules established by this court in Hanley v* U. S* , App. DC * 
17 o. 12,525; 7inan v. T J* 3• 177 2d # 850; and Taylor v* C* 5 # 

177 ^• 2d # 194, do not exclude motions pursuant to Section 
2255, U. S• Code, Title 28, as a means of correcting deprivation 
of Constitutional rights 

$• Defendant is not liable for negligences of trial counsel 

7* Erroneous handling of previously submitted motions by the 
court below did not provide ground for denial of the present 
motion 

8, The right of a defendant to have deprivation of Constitutional 
rights corrected is not affected by the length of time during 
which a conspiracy to deprive thereof has been suecessfull 

8* The court below should have ordered a new trial when motion 
counsel verified the charges of the present motion 

10* The court below should have ordered a new trial when it was 
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shown that the first nineteen pages of the trial record were 
Blissing which show that defendant was loeked in a cell at 
district fail while the prose on tor selected the trial jury from 
a email panel also previously selected by the prosecutor* 

r>rer^AR? a? ARguifEKT 

The motion to vacate judgment and sentence charged that during 
the trial proceedings, defendant had been deprived of his 
Constitutional right to have the assistance of competent effective 
counsel, notion counsel, appointed by the court to investigate, 
found that not only was the basic charge true and oorrect, but 
also that the trial judge was biased, and the prosecution evidence 
unlawfull• Appellee was unable to produce anything in rebuttal* 

Ihe court below should therefore have granted the motion and 
ordered a new trial* 

■"he gravamen of appellee *s argument to the court below was 
that the antidote for deprivation of Constitutional rights is 
more deprivation of Constitutional rights; his contention being, 
in effect, that since he and his co-conspirators have, by perjury, 
subterfuge, deceit, falsification, falsified records, and other 
forms of fraud, been so far successful! in depriving defendant 
of all his Constitutional rights, the continued success of the 
conspiracy ought to be assured by £*****■! judicial flat or edict* 
This is a frightening argument coming fro® a leading law enforce¬ 
ment authority, sworn to uphold and defend the Constitution of 
the United States* But regardless, the conspiracy was proscribed 
as felonious before It started by Section 241, U* S* Cods, Title It# 
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In ills*atatenant of /acts” appellee alleged (1) defendant, 
pursuant to a previous notion proceeding, filed & nation for re¬ 
hearing and affidavit of bias Sc prejudice against judge 5. A. 3ch- 
weinhaunt on November 10, 1953, and (2) judge Schwainaaunt denied 
both of these on January 10* 1954* In a letter to defendant datsd 
January 21, 1954, kr* ftover, u* S* Attorney, told defendant that 
the aforesaid papers were docketed on November 10, 1953, but that 
no further action had been taken. furthermore, the fact that defend¬ 
ant received no notice from the clerk of the court below regarding 
the action alleged by appellee, tends to indicate that no such acticr 
was taken* 

The ^statement of facts'* also oarefully omits the fact that an 
the original appeal of the criminal case to this court, cne of 
defendant’s chief complaints was that he had. been effectively 
denied witnesses for hie defense* 

Ihess, and numerous other, errata leave much to be desired by 
way of accuracy with respect to appellee’s ^statements of fact** 

Appellee once attacked defendant’s veracity in connection with 
a remark made by defendant concerning a fourth Circuit opinion. If 
appellee had examined all the papers in this respect he would have 
found that defendant’s remark conveyed the correct impression* 
Appellee ought to fully inform himself before he attempts to state 
facts as such. 

3ae law is a gwiiw genius flowing from the intelligence of 
countless generations of men devoted exclusively to the development 
and preservation of a free society, and as such is far wiser then 
any men, group of men, or generation of men. If appellee applied 
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himself to the tasirs of obtaining correct solutions to criminal ca¬ 
ses and of faithfully fullfilling ills oath of office he would 
not he confronted constantly with litigation from unlawfully con¬ 
victed iefendsnto attempting to correct loss of Constitutional 
rights, defendant’s experience among thousands of prisoners over 
a period of twelve years indicates Jflnfldfc that it is only very 
rarely "That e. guilty ’prisoner employs Section 2266, of habeas 
corpus to atta ok his conviction, in fact defendant has encountered 
only or.e such ce.se. 

It ha8 been shown hereinbefore that the appeal (Morton v U. S. 
147 ”. 2d. 23), was not an appeal at all because no relief was 
provided thereby, The same can be said for other poet-trial 
proceedings, lotions presented to the court below prior to the 
one now on appeal were all without effect. I>efendant was not 
present in court. There was no hearing such as Section 2266, U. 3. 
Code, Title 23, ccsrcands. defendant was not represented by counsel# 
defendant was not served with copies of papers filed by appellee. 

If any, and defendant was given no opportunity to traverse those 
presumed papers or other opposing argument offered by appellee. Ihe 
court conducted no enquiry and made no other effort to comply 
with the commands of Section 2266. Only appellee with his falsified 
records was heard, '.hua in each and every one of those previous 
motion cases the action of the court below was effectively a 
pretense to deprive defendant of the hearing, enquiry, and action 
cosrcanded by Section 2256 and the rules of habeas corpus. 



j 
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Section 2255 was Intended to provide an adequate naans for 


correcting deprivations of Constitutional rights occuring during 
criminal nroceedlngs and not a ruse for perpetuating the deprivat¬ 
ions • 

In the motion now on appeal defendant set out the basic charge 
thereof: 

n that he was deprived of the asaistance of competent effect¬ 
ive counsel throughout the criminal proceeding % and immediately 
followed this charge with numerous subordinate charges which, in 
general, established the basic charge. 

■?rois a reading of the trial record motion counsel verified that; 

!• trial counsel did not act properly, competently, and effectively 
2* trial counsel failed to make timely notions. 

3. trial counsel failed to made adequate cross examinations. 

4. the trial judge was biased. 

5. alleged admissions wer-e erroneously admitted to evidence. 

6. weight of evidence and lack of evidence. 

Among the subordinate charges were (a) defendant was not present 
at the beginning of the trial, (b) defendant was denied his eleven 
challenges, (ten for the twelve jurors and one for the two altem* 
ate jurors). See Rules 24 and 43 of the federal Rules of Criminal 
Procedure. 

Thia is equivalent to saying that defendant was locked in a 
cell at district jail while the prosecutor handpicked the petit 
jurors from & small panel also handpicked by the prosecutor. 

when motion counsel attempted to verify these charges he 
found that those pages of the trial record which prove these 
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charge*, were missing* 


The court will of course, realise that (1) absence of defend¬ 
ant at the beg inning of the jsurder trial, voided that trial; and 
(2) denying the defendant in Idle murder trial his challenges and 
other rights in i±te selection of the petit jury, also voided that 
trial. I.e. there never has been a trial. This ia true whether 
charged subordinately to failure of trial counsel to see defendant f a 
presence and the selection of a proper petit jury or not. 

There is fortunately a preponderance of proof of these charges* 
However, in view of the biasing pages of the trial record, the court 
below should have ordered a new trial forthwith. In this respect, 
this court should kindly note the remarks of the court below t 

* But then, so, consequently, the first nineteen pages 
of the record are out — --- (app. page 21) 

Evidently appellee alters the trial record to suit expedient demands 

Nevertheless, itens 1,2, and 3 of the verified charges stand 

sufficently in support of the basic charge. 

Motion counsel indicated a belief that items 1 through 6 of the 

verified charges were disposed of by the rules of this court found 

in ?inan, Taylor, and Hanley, (supra page 41)* That this is not the 

case, will be shown hereinafter. 

In the Thomas case (90 2d. 424) this court held that 

* assistance of counsel means effective assistance**. 

This rule alone slight settle defendant's argument affirmatively. 

The United States Supreme Court, in 9 leaser v. U. S* 315 U.S. 60 

said n &e hold *** denied Hlasaer his right to have the effective 

assistance of counsel guaranteed by the Sixth Amendment.* 
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Wr &iia error", the high court continued, "requires that the verdict 


by set aside and a new trial ordered as to 3 leaser** 

Thus by the 31a«ser rule, defendant was denied a fundamental 

guarantee of the Bill of Eights when he did not have the competent 

effective assistance of counsel during the trial proceedings* 

Motion counsel reports that this court held in the Tkylor case 

that notions under Section 2255, USC* 23, are equivalent to habeas 

corpus for the limited purpose of collateral attack upon criminal 

trials in the district courts. 

In Johnson v* Serbst, 504 U* S* 458, the high court said: 

* Be says that it was as a practical matter, impossible for him 
to obtain relief on appeal* If these contentions be true in fact 
it necessarily follows that no legal procedural remedy is 
available to grant relief for a violation of a Constitutional 
right unless the courts protect petitioner's rights by habeas 
corpus* Of the contention that the lav provides no effective 
remedy for such a deprivation of rights affecting life and 
liberty, it may well be said as in *ooney V. Eolah&n, 294 TT, §* 
105, that it falls with the premise* To deprive a citisen of 
his only effective remedy would not only be contrary to the 
rudimentary demands of justice but destructive of a Constitution 
al guarantee specifically designed to prevent injustice n * 

Thus, by Thomas, Thy lor, Johnson, and llasser, defendant's basic 

charge, that he was deprived of the effective assistance of counsel 

at his trial, was eospxi*abl* under Section 2255 in the court below 

and in this appeal* And this holds as well for all all subordinate 

charged when viewed as being in support of the basic charge* 

The court below therefore had before it: (1) A motion pursuant 

to Section 2255 charging gross violation of a fundamental guarantee 

of the Bill of Eights, which was cognisable in that motion; (2) 

adequate proof of the charges; and (5) no defense from appellee# 

It waa therefore the duty of the court below to grant the motion 

and order a new trial* 
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ISie court should that defendant was not 

present during the mot I on An the court below* In Hayman Y* XJ* S* 

96 L* ed* 206, the court said n All parties must he present In 
court when controversial issues are decided”* (Of this opinion, 
defendant has seen only the quotation)* 

No oresumption arises against defendant because of negligences 
of trial counsel* In Powell v* Alabama, 287 U* ft* 48, the court 
said * Ihere can he no waiver if the defendants did not know their 
rights’*• In the 21aaaer case (supra) the court went much farther* 
ftlasser was an able criminal lawyer who made no effort to defend 
himself• Nevertheless* the high court reversed the conviction 
because llasser did not have the undivided assistance of counsel* 
luring the preparation of this appeal* accomplices of appellee, 
working in relays, deprived defendant of almost all sleep during 
the night hours* Vvork on the appeal went forward during the day* 
Originally* the plan was to present this court with an Indus iv 
statement of the case* however, a rough draft of a not entirely 
inclusive brief totaled some sevenhundredfifty pages* The present 
brief* all though greatly condensed* Is nevertheless, thought to 
suffieently convey the correct impression* 

It is respectfully submitted that the court below should be 
reversed and directed to order a new trial for defendant* 


(x 


Very respectfully submitted, 

„„ „ — 

tohn w* Morton*-6708 
U* s* Medleal Centre* 
Springfield* Missouri* 
Appellant pro so* 
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